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INTRODUCTION. 


Sr 
-So WORLD society possessed of lim- 
‘Sm itless destructive power on wings 
Va, be organized to serve the welfare 
VE the freedom of the individual hu- 
o being or it will destroy itself. The 
pappearance of the center of Hiro- 
ima on August 6, 1945 put an end to 
r doubt about the capacity of our 
IND!lization to blast itself off the face of 
¿ earth, Concerning the alternative 
destruction, however, how to pre- 
rve peace and avoid suicide, men and 
ations are far from seeing eye to eye. 
t The first impulsive response to the 
‘menace of annihilation is to build 
‘up one’s own national defenses—to 
Strengthen spheres of influence, to 
reach out for distant naval and air 
bases, to increase armaments, to at- 
tempt to keep the secret of manufac- 
uring the atomic bomb while driving 
ae scientists to uncover, before some 
si¢ther nation does, new secrets of de- 
The titat . However understandable, 
Reform in Admal response remains what 
The Purposes ai been, the certain road to 
The Mexican C::-flung bases of one power, 
The Organizigh established solely for its 
Legal Ait rotection, are seen by another 
Law a is the muzzles of so many guns. 
The Inse tion in armaments l inevitably 
Internatids ruthless competition for raw 
Social wals and markets—in short, eco- 
The Uic war, with all that has meant in 
Social “exploitation of subject peoples. 
Increasi. dangerous of all, the muddy 
Socialism ‘ere of international suspicion 


Education . p 

The Consti ° ae shelters the evil groups 
Freedom of SSE ca 

Appraising © `t 


Refugees ‘trTrve DEFENSE MEANS WAR 

Frontiers 

Govern.ense by competitive force belongs 

The Pye childhood of the race. It has al- 

Minor: invited war. Mastery of the air 
bor mastery of atomic energy now 

Our Sc’. that it will invite annihilation. 
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The hope for peace and survival liés in 
putting an end to the possibility of 
pitting the people in one geographical 
area of this small globe against the peo- 
ple in another area. How primitive this 
business of war between geographical 
areas really is! The enemies of Ameri- 
cans are not the British or the Russians 
or the Argentines; they are not even 
the Germans or the Japanese. The real 
enemies of Americans, as of all other 
people on earth, are the forces of igno- 
rance, exploitation, and aggression, and 
these forces exist among every people. 
If it is to find peace, mankind needs a 
new alignment of forces; instead of the 
oposition of peoples facing each other 
across political boundaries, it must sub- 
stitute the opposition of men of good 
will everywhere against ignorance, ex- 
ploitation, and aggression everywhere, 
to prevent the latter from seizing power 
anywhere. 

Such a horizontal alignment exists in 
every democratic nation and explains 
the solidarity of a federation like the 
United States of America. To extend 
the alignment to all mankind means 
ultimately at least so much federaliza- 
tion as is involved, first, in interna- 
tional pooling and control of the means 
to make war, and, second, in co-opera- 
tive efforts to raise the standard of liv- 
ing everywhere. The United Nations 
Organization is quite capable of evalv- 
ing into the instrument of such a world 
federation. But there has to be some- 
thing more than organization. For any 
degree of federation to succeed, ma- 
jority opinion among the constituent 
peoples needs to share a common aim, 
a common sense of values. The crucial 
question, therefore, is whether such a 
common aim exists or can be developed. 
If so, why do the great powers cling so 
blindly to complete freedom of action, 
to the fatal national sovereignty of old? 


Waar DIVIDES THE GREAT POWERS 


When the survival of society, if not 
of mankind, is at stake, anything less 
than the truth as each one sees it is 
irresponsible and obstructive. Of the 
many divisive tendencies in the world 
today, the most dangerous are those 
that conduce to line up the Anglo-Saxon 
powers and ideas against the Soviet 
Russian. Men of good will on each 
side are deathly afraid of the intentions 
of men of good will on the other side. 
London and Washington see a one- 
party dictatorship moving west in Eu- 
rope and east in Asia, sponsoring imita- 
tive dictatorships, blacking out all news 
in the areas controlled, and demanding 
that the peace be made by force. They 
ask themselves apprehensively whether 
Russian imperialism has wedded Com- 
munist totalitarianism. 

Meanwhile, Moscow sees the Western 
powers doing business with avowed 
fascism in Spain and Argentina, the 
liberal elements in Greece thwarted by 
concentration camps and tanks. It sees 
the same business and social groups 
that in all the Western countries looked 
benevolently on Hitler as the protector 
of their vested interests against the peo- 
ple, again active and camouflaging their 
activity behind a cloud of accusation 
against the red bogey. It sees Euro- 
pean imperialisms striving to continue 
their exploitation of the subject peo- 
ples of Asia and Africa. So, in its 
turn, Moscow asks itself apprehensively 
whether fascism is really dead or only 
biding its time behind the capitalism 
and economic imperialism of the West. 

Yet, in spite of these undemocratic 
actions and trends on both sides, both 
continue to proclaim their loyalty to 
democracy. What is more, the domi- 
nant majority of public and official 
opinion on both sides can offer substan- 
tial proof of this loyalty. The Western 
peoples have only to put in evidence 
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their long history of expanding civil 
liberties, the reality of their self-govern- 
ment even in the midst of war, and their `° 
will to peace which was so strong that 
it even prevented their governments 
from arming against the threat of 
fascism. 

On their side, the Soviet Russians 
need only give evidence on the unde-- 
niable racial and national equality that 
they have brought to a land in which 
pogroms were common thirty years ago. 
They can put on the stand Asiatic peo- 
ples, such as the Uzbeks and the 
Mongols, whom they have emancipated 
from age-old serfdom to ignorance and 
superstition and inspired with a new 
respect for the human being and a new 
vitality. They can point to universal 
education for 180,000,000 people among 
whom illiteracy dominated before they 
came. ! 


A Common Am 4 


These facts speak for themselves. 
Neither the civil liberties of the West- 
ern peoples nor the equality and the 
economic and social opportunities of the 
Soviet peoples could have been achieved 
without an overriding concern for hu- 
man welfare. This suggests that back 
of their great differences the majority 
of the people on both sides and their 
governments do have a common aim 
and goal. If this indispensable basis 
for collaboration has been obscured, it 
is because of the historical differences 
in the approach. The Western peoples 
have groped their way towards this goal 
over the centuries—both by revolution 
and by evolution—with emphasis on 
the civil and political rights essential to 
the freedom of the individual. Unfortu- 
nately, in their emphasis on individual- 
ism, they have tended to forget that 
freedom is incomplete (and in an inter- 
dependent society impossible) without 
community. 

By contrast, the Soviet Russians had 


4 : 
INTRODUCTION ix 


to telescope the Western advances of 
centuries into years. They were deal- 
“ifg with many millions of illiterate, ex- 
ploited people held subject by compara- 
tively small numbers of feudal-minded 
landowners, industrialists, generals, and 
officials of a state church. If they were 
to break the strangle hold of these ele- 
ments they had to use force, just as the 
United Nations have to use force to- 
day against the militarists, the indus- 
trialists, the landowners, and the state 
Shintoists in Japan and against the 
feudal combine in Germany. If their 
millions of people and their Soviet sys- 
tem were to have any chance of work- 
ing out their own destiny in a hostile 
world, the Russians had to put a floor 
of education under their people and 
concentrate on industrial development 
and on the material strength and wel- 
fare of the commiunity as a whole. 
Moreover, as Marxists, the Soviets saw 
in advance of the rest of the world that 
in an interdependent, industrialized so- 

, ciety, protection of social and economic 
rights is the cornerstone on which fur- 
ther development of the human per- 
sonality must rest. Unfortunately, this 
emphasis has tended to blind .them to 
the sanctity of the individual. 


TBE Hasrr oF FORCE 


The success in the death struggle with 
Hitlerism of the Soviets’ authoritarian 
use of force and of their concentration 
on economic strength has, as might be 
expected, reinforced the faith of the 
Russian authorities in power, in their 
system, and in the rightness of their 
goals. Moreover, they see in the Far 
East and in central Europe and the 
Balkans the same conditions of exploita- 
tion and feudal backwardness that they 
have had to uproot by force inside their 
own borders. It seems, therefore, at 
least understandable that Soviet Russia 
should advocate making the peace by 
the force of the great powers; likewise, 


that it should be so suspicious of the 
abuse of civil liberties (as the fascists 
have everywhere abused them) as to 
tend to deny them altogether to those 
who disagree with the group in power. 

Nevertheless, we believe it to be the 
lesson both of history and of psychology 
that in the long run only a world so- 
ciety of free and responsible men can 
be trusted to use atomic energy for con- 
struction and not for annihilation. If 
so, Soviet Russia must move toward 
greater civil and political liberties and 
must rediscover the sanctity of the indi- 
vidual human being. On their side, the 
Western peoples need to realize that all 
men are members one of another and 
that individualism without community 
leads to anarchy. Community can find 
practical expression only in extension to 
all of economic and social rights. It is 
dangerous blindness for either western- 
ers or Russians to claim a monopoly of 
freedom and democracy. On the con- 
trary, each side has got hold of a sepa- 
rate half of freedom, and to achieve the 
fullness of freedom and responsibility 
they must unite their separate halves. 
Each has much to learn from the other. 

The foregoing are the directions in 
which a dominating concern for the 
welfare of man is bound to move the 
respective powers, if they can work to- 
gether. The condition of co-operation 
is confidence, so that they can join 
forces against their common enemies— 
fear, ignorance, exploitation, and ag- ` 
gression. The condition of confidence 
is a common aim. The foregoing analy- 
sis of the seemingly conflicting atti- 
tudes and values of the two major 
groups of powers demonstrates, we 
believe, that fundamentally they are 
working for the same thing—the wel- 
fare of man. If so, effective collabora- 
tion among them, with pooling of mili- 
tary might and gradual ironing out of 
their disruptive differences of view and 
procedure, is possible. The United Na- 
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tions Organization has at least a chance 
to succeed. ` Fai 


Tue GOAL oF THE UNITED NATIONS 
ORGANIZATION 


If it is to make the most of this 
chance, however, the Organization must 
move towards a more positive goal than 
the negative one of keeping the peace 
by force. None of the limited objec- 
tives that have for longer or shorter 
periods held the separate segments of 
humanity together in the past will now 
suffice to hold all mankind together: 
not the exclusive interest of any one 
nation (or group of nations), with its 
indifference to or active exploitation of 
other nations; not the advancement of 
any particular church or creed; not 
capitalism or communism or any other 
economic system. As General. Romulo 
has written: “To work out a new pat- 
tern for the Pacific we need, not the 
Dutch approach, not the British ap- 
proach, or any other approach except 
the human approach.” ‘That is the key 
to the new pattern for mankind. No 
other and no less universal objective 
than the welfare and freedom and re- 
sponsibility of the individual human 
being as such can carry the United Na- 
tions Organization over the economic, 
political, and ideological storms ahead. 

To make freedom for everyone a 
practical goal and guide, the first neces- 
sity is to define the conditions of free- 
dom in terms of the daily needs of hu- 
man beings. A most careful attempt to 
do this has been made by a committee 


of lawyers and political scientists repre- 
senting most of the principal cultures of 
the world, appointed by the American’ 
Law Institute. The committee was in- 
structed to see if its members could 
agree on and draft the rights essential 
to make effective the freedom of the 
individual. The committee found a 
very large measure of agreement, which, 
in view of its multinational makeup, 
was most encouraging. Over a period 
of eighteen months it drafted the State- 
ment of Essential] Human Rights, which 
is reproduced in this volume of Tue 
ANNALS. 

Because the Statement of Essential 
Human Rights is the work of respon- 
sible men from many nations, and be- 
cause it has been drafted in clear and 
unambiguous language, it seems espe- 
cially suitable to stimulate the discus- 
sion necessary to enable the peoples of 
the world to make up their minds as to 
what rights they consider indispensable, 
and so as to what they want the goal of 


the United Nations Organization to be., 


J 
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To contribute to that discussion and to `. 


carry it forward to a consideration of 
what steps the Organization and its 
member nations should take to make 
progressively effective whatever rights 
are agreed upon as essential, are. the 
purposes of this symposium. 

The editors are grateful to those who 
have so generously contributed the fruit 
of their thinking and experience to 
make this volume useful. 

Wr11amM DRAPER Lewis 
Jonn R. ELLINGSTON 


Human Rights in the United Na 


By Epwarp R. STETTNIUS, JR. 


HOMAS JEFFERSON once wrote: 

“The people of every country are 
the only safeguardian of their own 
rights, and are the only instruments 
which can be used for their destruc- 
tion.” l 

That statement is one which should 
never be forgotten in any discussion of 
the human rights provisions of the 
United Nations Charter and of the 
means that can be used to give these 
provisions practical effect. 

The provisions themselves owe much 
of their strength to the force of public 
opinion which was brought to bear in 
their support both ‘before and during 
the San Francisco Conference. 

The Dumbarton Oaks Proposals, 
while recognizing the importance of the 
promotion of human rights in the crea- 
. tion of a peaceful world, made only one 
general reference to action by the inter- 
national organization to this end. The 
human rights provisions of the Charter, 
on the other hand, are woven through 
and through the document. They are 
part of the statement of purposes. 
They are to be found in the chapters 
on the- General Assembly, on trustee- 
ship, on economic and social co-opera- 
tion, and on the Economic and Social 
Council. 

Why is there such a marked differ- 
ence in emphasis between the two docu- 
ments? What happened in the months 
which intervened? It is true that the 
Charter is a finished constitutional docu- 
ment, whereas the Dumbarton Oaks 
Proposals were preliminary in form; 
but that is, I think, only a partial ex- 
planation. It was primarily the influ- 
ence of public opinion, resulting from 
extended public examination of the 
Dumbarton Oaks Proposals both here 
and overseas, that led this Government 





and the other sponsoring powers to pro- 
pose amendments at the San Francisco 
Conference which introduced the hu- 
man rights provisions in substantially 
their present form into the Charter. 
Here was an example of the force re- 
sulting from the free exercise of one of 
the basic human rights—the right to 
know—and of one of the fundamental 
freedoms—freedom of speech. 


WHAT THE CHARTER DOES 


It is also upon the force of public 
opinion in the member countries that 
realization of the human rights pro- 
visions of the Charter will, in the last 
analysis, depend. The Charter pledges 
the member governments “to take joint 
and separate action in co-operation with 
the Organization” for the promotion of 
“universal respect for, and observance 
of, human rights and fundamental free- 
doms for all without distinction as to 
race, sex, language, or religion” (Arts. 
56, 55). 

That pledge, both in itself and in con- 
junction with related provisions of the 
Charter, is epoth-making in the history 
of international organization. It opens 
the way to possibilities of greater prog- 
ress toward the realization of human 
rights in the next twenty-five years than 
has previously been possible in the 
course of centuries. It establishes new 
machinery for this purpose. But the 
Charter confers upon the Organization 
itself no power to enforce the observ- 
ance of human rights. The United Na- 
tions as an organization “is based on 
the principle of the sovereign equality 
of all its members,” and it cannot “in- 
tervene in matters which are essentially 
within the domestic jurisdiction of any 
state” (Art. 2). The human rights pro- 
visions of the Charter will, therefore, be 
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“effective only insofar as the, govern- 


ments and peoples of the member coun- 
tries act jointly and separately “in co- 
operation with the Organization” to 
make them effective. The ultimate 
sanction in securing wider observance 
of, and respect for, human rights lies in 
the aroused conscience of the peoples 
of the United Nations. 

What the Charter does is to provide 
far more effective means than ever be- 
fore to arouse the conscience of man- 
kind toward this end. In my Report to 
the President on the San Francisco Con- 
ference, I wrote that “in a field of in- 
terest which concerns the peoples of the 
world as directly as the field of social 
and cultural and economic improve- 
ment, the power to study, report and 
recommend—the power to call confer- 
ences, prepare draft conventions and re- 
quire reports of progress—is a power 
which can be counted on to go a long 
way toward translating humanitarian 
aspirations into human gains.” This is 
especially true in an age which has 
given us the tools for a far more rapid 
and widespread dissemination and ex- 
change of ideas and information than 
ever before. 


THE COMMISSION ON Human RIGHTS 


Under the Charter this power, as far 
as it concerns human rights, is vested 
in the General Assembly and under it 
in the Economic and Social Council. 
The Charter also provides that a Com- 
mission on Human Rights shall be one 
of the commissions established by the 
Economic and Social Council. The 
Commission on Human Rights is the 
instrument of action. It is through the 
work of this Commission that the hu- 
man rights provisions of the Charter 
can be implemented. 

The early establishment and effective 
functioning of this Commission are es- 
sential. In the organizational planning 


for the United Nations which has been 
underway in London during recent , 
months the United States has urged that” 
the Commission on Human Rights be 
established at the first session of the 
Economic and Social Council in Janu- 
ary. As this article goes to press the 
United Nations Preparatory Commis- 
sion has before it a recommendation to 
this effect. 

This recommendation also specifically 
suggests that the work of the Commis- 
sion, including its studies and recom- 
mendations, be directed toward the fol- 
lowing objectives, among others: (a) 
the formulation of an International Bill 
of Rights; (b) the formulation of rec- 
ommendations for an international dec- 
laration or convention on such matters 
as civil liberties, status of women, and 
freedom of information; (c) protection 
of minorities; (d) prevention of dis- 
crimination on grounds of race, sex, 
language, or religion; (e) any matter 
within the field of human rights con- 
sidered likely to impair the general wel- 
fare or friendly relations among mem- 
ber nations. 

Studies, recommendations, and pro- 
vision of information and other services 
would be made at the request of the 
Economic and Social Council and, 
through it, at the request of the Gen- 
eral Assembly, the Security Council, or 
the Trusteeship Council. 

There is a further recommendation 
concerning commissions of the Eco- 
nomic and Social Council to the follow- 
ing effect: 


Commissions should in most cases con- 
tain a majority of responsible, highly quali- 
fied government officials or other govern- 
ment representatives. Where the work of 
a commission is closely related to recom- 
mendations for specific action by govern- 
ments, acceptance of this principle would 
add realism and responsibility to the ad- 
vice of the commission and improve pros- 
pects of implementation by governments. 


» 
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Since an international bill or decla- 
ration of rights or any convention on 
individual rights and freedoms, such 
as freedom of information, must be 
adopted by a member country in order 
to become effective in that country, the 
importance of this recommendation is 
evident. It will help to give the Com- 
mission æ good start and add strength 
to its influence from the beginning. 

Through the studies, reports, and rec- 
ommendations submitted by the Com- 
mission on Human Rights to the Eco- 
nomic and Social Council, the Assembly, 
and the member nations, the United Na- 
tions will be able to focus world atten- 
tion continuously upon the promotion 
of human rights and freedoms and upon 
violations of these rights and freedoms 
whenever and wherever they occur. 
The work of the Commission will not, 
of course, be easy, nor will the results 
of its endeavors always be immediately 
evident. The framing of an interna- 


‘tional bill of rights will itself be a com- 


plex and difficult process. Even the ac- 


ceptance.of such a bill of rights by the 
member nations will not bring about 
that “universal respect for, and ob- 
servance of, human rights and funda- 
mental freedoms” of which the Charter 
speaks, 


THE OPPORTUNITY AFFORDED 


Granting all this, however, the op- 
portunity now lies before the United 
Nations to exert a decisive influence 
upon the whole course of human history 
through the operation of the human 
rights provisions of the Charter. Our 
own Bill of Rights was written into the 
Constitution of the United States over 
150 years ago. It is not yet fully real- 
ized, but who can say that its influence 
upon our own history has not been de- 
cisive? 

Under the United Nations Charter, 
means are at our disposal that never 
before existed for mobilizing the peoples 
of the world in the cause of human 
rights. We have now to use this op- 
portunity, and to use it to the full. ` 


Edward R. Stettinius, Jr., is now serving as the United States Representative on the 
United Nations Preparatory Commission. He was Lend-Lease Administrator, 1941-43; 
Under Secretary of State, 1943-44; and Secretary of State from December 1944 until 
June 1945. He was chairman of the United States group at Dumbarton Oaks and of the 
United States delegations at the Mexico City Conference and the United Nations Con- 


ference on International Organization. 


Economic Rights in the United Nations Charter 


By H. V. Evatr 


HE United Nations Charter in- 
cludes the promotion, encourage- 
ment, and observance of human rights 
as a major objective of international 
action. The Preamble states: “We the 
peoples of the United Nations deter- 
mined ... to reaffirm faith in funda- 
mental human rights . . . have resolved. 
. .’ The statement of Purposes and 
Principles includes as a primary objec- 
tive of the United Nations “To achieve 
international co-operation in .. . pro- 
moting and encouraging respect for hu- 
man rights and for fundamental free- 
doms .. .? (Art. 1, par. 3). A specific 
function of the Economic and Social 
Council is to “make recommendations 
for the purpose of promoting respect 
for, and observance of, human rights 
and fundamental freedoms for all.” 
(Art. 62, par. 2. Italics added.) 

The original Dumbarton Oaks text 
had no preamble; it made no mention 
of human rights in its statement of pur- 
poses; and it spoke only of promoting 
“respect for” human rights and funda- 
mental freedoms as a duty of the inter- 
national organization. The words “and 
observance of” were introduced as a re- 
sult of an Australian amendment which 
received general support. 

This strengthening of the purposes 
of the original text was accompanied 
by very great improvements in the 
means contemplated to achieve the pur- 
poses of the United Nations. The Aus- 
tralian view was that the United Na- 
tions must have in every instance the 
means and the power to carry out any 
stated purposes, principles, or duties. 
This view was shared by more and more 
delegations as the conference progressed. 
Finally three great changes were made 

” to the original text which will in the fu- 


ture be regarded as perhaps the three 
great achievements of San Francisco. 


IMPORTANT POINTS IN CHARTER 


The most important of these changes 
is the widening of the powers of the 
General Assembly to enable it to dis- 
cuss and make recommendations on 
“any questions or any matters within 
the scope of the present Charter or re- 
lating to the powers and functions of 
any organs provided for in the present 
Charter . . .” (Art. 10). The original 
text implied that the Assembly would 
discuss and recommend on only matters 
related to the maintenance of peace 
and security. An Australian amend- 
ment designed to remove this limita- 
tion won very widespread and deter- 
mined support, and those who followed 
the Conference will remember that the 
conflict which developed and which de- 
layed the conclusion of the Conference 
for a week was finally won by the 
smaller powers who rallied to the sup- 
port of Australia. The Assembly will 
now be the great world forum at which 
world public opinion may be massed 
against any infringement of human 
rights. 

A second important change was the 
redrafting of the functions of the United 
Nations which the Economic and So- 
cial Council shall carry out, and the 
strengthening of the powers of the Eco- 
nomic and Social Council to enable it 
to carry out these functions. The Char- 
ter states: “. .. the United Nations 
shall promote: (a) higher standards of 
living, full employment, ... and (c) 
universal respect for, and observance of, 
human rights .. .” (Art. 55). It will 
be recalled that a great conflict took 
place over this issue. The inclusion of 
the intention of the Australian amend- 
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ments to state “full employment” as an 

„objective and to adopt a pledge (Art. 
56) “to take joint and separate action 
in co-operation with the Organization 
for the achievement of the purposes set 
forth in Article 55” was a great achieve- 
ment for the smaller nations. 

The inclusion of new chapters‘ on 
Non-Self-Governing Territories and a 
Trusteeship System, and the provision 
of a Trusteeship Council, was a third 
great change. These new chapters 
(Arts. 73-91), especially the declaration 
suggested by Australia (Art. 73) that 
the interests of the inhabitants of de- 
pendent territories shall be paramount, 
ensure that the principle of observance 
of human rights shall be applied to all 
peoples. 


Basis oF HUMAN RIGHTS 


The Charter demonstrates that it is 
now fully realized that security alone is 
no guarantee of human rights: the 

/ Charter places in the forefront, and as 
a prior condition of the observance of 
human rights, the objective of “full 
employment.” 

The Australian Government has for 
three years maintained that domestic 
policies of full employment must be 
the foundation of successful inter- 
national economic co-operation. This 
view has been put forward primarily 
because without policies of full em- 
ployment being followed simultaneously, 
there can be: no easy solution of inter- 


national economic problems. It has 
been put forward also because full em- 
ployment, that is the right to work on 
reasonable terms and under reasonable 
conditions, is fundamental to any kind 
of individual freedom: freedom to ob- 
tain a living is obviously basic. Full 
employment is also fundamental to so- 
cial progress in every country: in the 
absence of full employment there can 
be little progress in education, health, 
working conditions, and other social 
circumstances on which human free- 
doms depend. 

Even more important in modern con- 
ditions, however, is that without full 
employment there is no surety that 
other human rights will be observed. 
Experience—post-Great War experience 
in Europe in particular—has shown that 
unemployment, and the measures which 
come to be introduced to cure depres- 
sion unemployment, lead to repression 
of such freedoms as freedom of associa- 
tion, of speech, and even of religion. 
The great threat to human freedoms 
which we have been combating for five 
years arose out of and was made pos- 
sible by an environment dominated by 
unemployment and lacking freedom 
from want. 

The Charter, as finally drafted, while 
placing primary emphasis on security 
and freedom from fear, also recognizes 
that there can be no freedom from fear 
without the observance of fundamental 
human rights based on freedom from 
want and on increasing living standards. 


Right Honorable Herbert Vere Evatt, LL.D., is Australia’s Foreign Minister and At- 
torney General and was an Australian delegate to the United Nations Conference on In- 
ternational Organization. He is a constitutional lawyer and in 1930 was appotnted a 
Justice of the High Court of Australia. In 1940 he resigned to become a Labour Party 
member of the Federal Parhament, and was appointed to the Cabinet in 1941. His 
publications include Liberalism in Australia; Conveyancing in New South Wales (with 
J. G. Beckenham); The King and His Dominion Governors; Injustice Within the Law; 
British Dominions as Mandates; Rum Rebellion; and Australian Labour Leader. 


~ Human Rights Are Basic to Success of United Nations 


By HENRI Bonner 


ECOGNITION of the rights of 

man and of the citizen heralded a 

new era in the history of mankind. In 

Europe it marked the inauguration of 

the modern age at the same time that 

in America it assured the triumph of 
democracy. 

The new attitude of mind inspired 
Benjamin Franklin and Jefferson as 
well as the French revolutionaries. 
Both their books and their correspond- 
ence reveal a striking identity of ideas 
and ideals. No one, for example, re- 
flects better than Jefferson the anxiety 
felt by democrats at the victorious re- 
turn of absolutist regimes in France 
and in Europe after 1815. In his let- 
ters to French friends he expressed both 
his hope that the counterrevolution 
would be destroyed by its own excesses 
and the fears for the future of the world 
roused in him by its temporary success. 

Acceptance of such principles as that 
mentioned above is the basis on which 
rest the deep friendship among nations 
and their common understanding with 
a view to peace. Even the best ma- 
chinery for negotiation cannot guaran- 
tee the necessary organization of the 
world unless there exists among the 
different human communities, amidst 
the rich variety of their customs and 
their cultures, an agreement on the 
rights and duties of man in modern so- 
ciety. 

Since the founders of our democracies 
defined these rights, economic develop- 
ment has made it necessary to increase 
their number. In the middle of the 
nineteenth century, when the industrial 
revolution had begun, a school of 
French philosophers and statesmen, 
hostile to democracy and to the Re- 
public, declared that the true rights of 
man were freedom to get rich, or at any 


rate to obtain a minimum of concrete 
advantages in life, and that the rest was 
demagogic verbiage. Popular reaction 
was soon to show that the nation was 
not disposed to sacrifice sacrad liberties 
for a mirage of prosperity. Without 
those liherties, all hope of social prog- 
ress would disappear. Today, however, 
it is necessary to furnish a new and 
fuller definition of human rights. 


UNIVERSAL RECOGNITION NECESSARY 


If the unity of the world, which even 
now exists only in the material sense, is 
one day to become a political and moral 
reality, it is essential that these rights 
be recognized universally. That alone 
will permit the gradual growth of a 
true international organization, strong 
enough both to guarantee finally the re- 
spect of those rights themselves and to 


exercise the essential powers enabling 


the organization to prevent war. 

To illustrate these statements by a 
reference to history, there is no need to 
retrace the centuries of conflict which 
have bathed our earth in blood. After 
the First World War, and despite the 
appalling lesson of its destruction, the 
world failed to create that minimum of 
unity without which pacific effort cculd 
not develop in an atmosphere capzble 
of fostering concrete results. 

The League of Nations, endowed with 
comparatively little power and not a 
universal organization, furthermore in- 
cluded states within which contradic- 
tory ideas already found expression. It 
could not therefore benefit from the de- 
sires of a Europe bled white by war for 
an improvement in the conditions of 
life in the backward parts of the Conti- 
nent, for closer economic co-operation, 
and for greater unity. And it was Eu- 
rope that was soon to experience the 
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Fascist and Nazi growth which it was 
the right and duty of civilized countries 
to check in time, and which was destined 
to split not only the Continent but all 
the world into irreconcilable camps. 
There was no longer any question of 
human rights in Hitler’s country. There 
remained only the right of the German 
state, previously proclaimed by philoso- 
phers of the Nationalist school, to ex- 
pand and conquer. The whole life and 
all the activities of the individual were 
regulated to this end. To it was to be 
sacrificed the quest for the ever wider 
and better possibilities offered to the 
individual in our modern world, which 
it is the duty of every government to 
guarantee to the citizens of its country. 
Now that victory has been won over 
the militarist systems of Europe and 
the Far East, the nations must strive 
for the universal recognition of the 
fundamental principles upon which all 
the United Nations can and must agree. 


His Excellency Henri Bonnet is French Ambassador to the United States. 


First of-all, the Organization estab- 
lished at San Francisco must function. 
The Charter itself is, of course, only a 
beginning. In this age of atomic energy, 
peace cannot be secured as long as gov- 
ernments can develop the policies of ag- 
gression which led to the recent war, 
and it cannot be secured until the 
powers of the international organization 
are such that it will have the authority 
to decide in matters which may lead to 
armed conflict. 

But first the United Nations must 
create, by continuous, difficult and un- 
remitting labor, the atmosphere of confi- 
dence which the world still lacks. This 
period must be as short as possible and 
must lead without delay to an era of 
fruitful achievement, in which the Or- 
ganization, at the wish of peoples eager 
for peace, will become the guarantee of 
universally recognized human rights and 
the unchallenged mistress of peace. 


From 1919 


to 1930 he was a member of the Secretariat of the League of Nations. From 1930 to 
1940 he was a director of the International Institute of Intellectual Co-operation; secre- 
tary general to the Permanent Conference of Hautes Etudes Internationales; and mem- 
ber of the Superior Council of Scientific Research. In 1940 he came to the United 
States to combat Nazi propaganda. He became executive vice president of France For- 
ever; was a member of the Executive Commitiee of the International -Association of 
Free World; and was professor of political science at the Ecole Libre des Hautes Etudes 
in New York. In 1943 he became Commissioner for Information in the Committee of 
National Liberation established at Algiers, and later, Minister of Information in the 
Provisional Government of the French Republic. He has published in America several 
books on the policy of the United States as seen from a world point of view, and on the 
policy of the United Nations. 


Human Rights as a Condition of Peace 
in the Far East 


By Carros P. Romuto 


HE Charter of the United Nations 

which was formulated at San Fran- 
cisco in 1945 was a great human 
achievement. But the greatest achieve- 
ment was not the setting down on paper 
of the terms of agreement. Those terms 
were transient. They appeared to be 
workable when they were adopted. But 
in the future they may not be, and then 
they will have to be changed. How- 
ever, the fact of agreement itself—the 
fact that fifty nations, representing per- 
haps fifty basic divergences of self-in- 
terest, could for once distill from those 
divergences the essence of fundamental 
accord, even in limited spheres—that 
was the truly great achievement of the 
Conference. 


That agreement could never have, 


been reached if the nations represented 
at San Francisco, both great and small, 
had not been willing to sacrifice some 
portion of their prestige and self-inter- 
est for the sake of the greater interest 
of the whole world. In every line of 
‘the Charter there is implicit a conces- 
sion by one or more of the fifty nations 
which created it. 


PROVISIONS FOR DEPENDENT PEOPLES 


Nowhere in the Charter is this more 
true than in Chapter XI, “Declaration 
Regarding Non-Self-Governing Terri- 
tories.” The first draft of this declara- 
tion read in part as follows: 


States members of the United Nations 
which have responsibilities for the adminis- 
tration of territories inhabited by peoples 
not yet able to stand by themselves under 
the strenuous conditions of the modem 
world accept the general principle that it 
is a sacred trust of civilization to promote 
to the utmost the well-being of the in- 


habitants of these territories within the 
world community, and to this end: 


(i) to ensure the economig and social 
advancement of the peoples con- 
cerned; 

(ii) to develop self-government in forms 
appropriate to the varying cir- 
cumstances of each territory; .. . 

The Philippine delegation tcok the 
stand that responsibility for the pro- 
motion of the well-being of the in- 
habitants of the dependent territories 
should be specifically fixed in the sov- 
ereign nation; and that independence 
as well as self-government should be 
fixed as the goal for the dependent 
peoples. 

We of the Philippines know the as- 
pirations and yearnings of the depend- 
ent people of the Far East because we 
are part of their world. We know how 
they hunger for freedom. We know, 
too, the fears and the resentments which 
they have long harbored in their hearts. 
We know that to these people self-gov- 
ernment is a meaningless word, while 
independence stands for all their hopes 
and dreams. Although we had no au- 
thority to speak for these millions in 
the Far East who were not represented 
at the Conference, we could speak of 
them and plead their cause. 

Other small nations at the Confer- 
ence, notably Iraq, Egypt, and Syria, 
offered proposals for the amendment of 
this declaration, which indicated not so 
much a desire to curb the powers of 
the greater nations, but certain vague 
doubts and half-formed fears repre- 
sentative of the smaller nations, which, 
having suffered from the misused power 
of the totalitarian states, could not help 
distrusting power wherever it might be. 
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The great nations holding sovereignty 
over the dependent peoples listened to 
and heeded our voice, and made conces- 
sions to our point of view. The Dec- 
laration Regarding Non-Self-Governing 
Territories in the completed Charter 
reads: . 


Members pf the United Nations which 
have or assume responsibilities for the ad- 
ministration of territories whose peoples 
have not yet attained a full measure of 
self-government recognize the principle 
that the interests of the inhabitants of 
these territories are paramoun:, and ac- 
cept as a sacred trust the obligation to 
promote to the utmost, within the system 
of international peace and security estab- 
lished by the present Charter, the well- 
being of the inhabitants of these territories, 
and, to this end: 

a. to ensure, with due respect for the 
culture of the peoples concerned, their po- 
litical, economic, social, and educational 
advancement, their just treatment, and 
their protection against abuses; 

b. to develop self-government, to take 
due account of the political aspirations of 
the peoples, and to assist them in the pro- 
gressive development of their free political 
institutions, according to the particular cir- 
cumstances of each territory and its peo- 
ples and their varying stages of advance- 
ment; ... 


DECLARATION Is Not ENOUGH 


This declaration as finally written 
was an advance for mankind made pos- 
sible by the authority of the civilized 
exponents of good will. The nations 
holding sovereignty over the dependent 
peoples in the Far East recognized their 
obligation to promote the well-being of 
the inhabitants of these territories. 
Even more important, independence is 
the actual spirit of the declaration. It 
is present in the deed, if not in the 
word. For independence is, after all, 
more than a word; it is the political 
aspirations of a people. Herein the 
content is paramount. 


But we cannot stop with this decla- 
ration. We must go forward and carry 
out its principles and spirit. 

The most casual reading of our news- 
papers today shows clearly that neither 
the formulation of this declaration nor 
‘the surrender of Japan has brought 
peace to the troubled East. Unrest in 
Korea, fighting in China, bloodshed in 
Saigon and Indonesia—these are not 
mere incidents to be lightly dismissed. 
They are symptoms of a deep-rooted 
condition which must be probed and 
cleansed to its very depths before we 
can hope for peace in the Orient or in 
the world. , 

Uppermost in Asia today is the re- 
membrance of past hopelessness. Sec- 
tions of our world are festering with 
resentments that will obstruct the way 
to peace unless they are brought out 
into the open and cleared away. We 
must give ourselves tolerance. We must 
ask what gave birth to these resent- 
ments and hatreds. We must ask why 
they are there. And we must answer 
those questions frankly before we can 
wipe away those erosions of distrust. 

When we are being frank with our- 
selves, we must recognize the funda- 
mental human right of each man to 
speak for himself, of each nation to 
speak for itself. In San Francisco the 
great nations listened to and respected 
the voices of the smaller ones. In 
framing the Declaration Regarding 
Non-Self-Governing Territories the 
great nations made important conces- 
sions to the small nations which spoke 
in behalf of the dependent peoples. 
But the dependent peoples could not 
speak for themselves in San Francisco 
because they were not represented at 
the conference table. 

Social, economic, and political repre- 
sentation can only follow the recognition 
of the spiritual rights, and it is the right 
of every man to plead his own case. 
Even persons accused of crime have the 
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right to be heard in court. .How much 
greater, then, is the right of the de- 
pendent peoples to have their voice 
heard in the councils of the nations? 


Basis OF PEACE 


We are well aware that international 
understanding must rest on practical 
security, and that the economic struc- 
ture of the world must determine the 
balance between nations. But of more 
lasting importance is the spiritual struc- 
ture based on a complete and world- 
wide recognition of the essential human 
rights. 

Technicalities can be ironed out. 
The wise and the shrewd of all lands 
can come to an understanding. Busi- 
ness and commerce can agree, or let us 
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say that they can be made to agree. ` 


But the human pattern cannot be ” 


forced, and its settlement cannot be de- 
layed; for it must be determined, or an- 
other war will wipe us and our bicker- 


a 


ings and our misunderstandings from’ 


the face of the earth. 

Victory alone can never be the end of 
war. Victory is a responsibility toward 
and a beginning of the peace. To be 
permanent, it must triumph over sus- 
picion and misunderstanding and the 
arrogance that lurks in human hearts. 
It must be the universal recognition of 
human rights by the common man as 
well as by the world leaders. Only 
upon these solid foundations can we 
build a peace that is practical and sure, 
a peace that will last, not only in the 
Far East but throughout the world. 


Brigadier General Carlos P. Romulo, LL.D., is Resident Commissioner of the Philip- 
pines to the United States. He was chairman of the Philippine delegation to the United 
Nations Conference on International Organization, and is now a member of the Far East- 
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The Content of an International: Bill of Rights 
dg By Cuartes E. MERRIAM i 


N international bill of rights is a 
statement of the rights of man in 
our time in a world setting. There are 
three sets of new conditions at the root 
of the preset problem. One of these 
is the development of a jural order of 
the world, moving in the direction of 
world government. Another is the new 
body of social, economic, cultural forces 
in our time. Another is the new dis- 
coveries and role of human intelligence 
in human affairs, of which the new re- 
search in atomic energy is the symbol. 
A further factor is, of course, that 
some of the elements of a world bill of 
rights are already embodied in the 
structure of the United Nations Char- 
ter. President Truman says, “The 
Charter is dedicated to the achievement 
and observance of human rights and 
fundamental freedoms. Unless we can 
obtain these objectives for all men and 
women everywhere—without regard to 
- race, language or religion—we cannot 
have permanent peace and security.” 1 
These new conditions profoundly af- 
fect any bill of rights in our day, for 
they are revolutionary in nature—far 
more revolutionary than any other 
world revolution. The increasing rec- 
ognition of the dignity of man and the 
importance of protecting him under new 
economic and social conditions, the 
events of World War II, the emergence 
of the atomic bomb, a mark of the 
revolutionary triumphs of human in- 
telligence in social relationships—these 
factors are a sharp challenge to those 
who frame an adequate statement of 
the rights of man in the twentieth cen- 
tury. The ends of government remain 
unchanged in the midst of these alarms. 
Security, justice, order, welfare, free- 
dom are universal ends of political be- 
1San Francisco, June 26, 1945, 


li 


havior, as seen through observation, ex- 
perience, and reflection. But they are 
applied under new conditions from time 
to time as basic changes are made in 
social, economic, cultural conditions and 
in political perspectives. 

Obviously, there are many value sys- 
tems other than the political—the re- 
ligious, the cultural, the artistic; and a 
bill of rights will deal with those in the 
area of the governmental. But the po- 
litical is not limited to the legal in the 
formal sense. It includes the wider 
range of political ideals and aspirations. 
Indeed, a recognition of the pluralism 
of values is one of the basic conditions 
of world order in particular. Our pres- 
ent task is to place the political values 
of human rights in their proper govern- 
mental setting as a part of the general 
understandings upon which world order 
is built. 


INHERENT RIGHTS 


From time immemorial, the rights of 
man derived from the laws of nature, 
from Christianity, from human experi- 
ence, observation, and reflection, have 
been a refuge against human might, an 
altar to which men might flee, a rallying 
cry for resistance to tyranny or oppres- 
sion or against arbitrary rule. As time 
went on, these rights were brought to- 
gether in more systematic form. They 
found their way into the Roman law; 
they flowered in the natural law when 
almost forgotten by governments; they 
became the basis of revolutionary move- 
ments against absolute despotism, the 
cornerstone of constitutional democra- 
cies everywhere, the foundation of 
twentieth-century political progress. 

Again and again it has been con- 
tended that these human rights are not 
true “rights” and have no place or 
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validity in governmental documents. It 
has been said that there never was a 
historical “State of Nature” in which 
human rights existed prior to the es- 
tablishment of civil government; that 
alleged human rights have no efficiency 
without legal enforceability; and that 
they possess no special value for politi- 
cal understanding. But both reflection 
and experience show that these rights 
of man have substantial and growing 
value. Their foundation rests in the 
nature of human personality. The 
validity of the claims of human nature 
is not dependent upon the interpreta- 
tion or application given by a particular 
agent of authority at a given time, im- 
portant as this may be practically, but 
upon the validity of the human claim in 
the framework of advancing civiliza- 
tion. Rights are an affirmation of the 
value of the ends of government, an 
assertion of confidence in the principles 
upon which all political association of 
human beings rests in last analysis. 

That rights have not yet been fully 
recognized or realized does not remove 
them from the field of the political, for 
politics deals with ideals as well as with 
realities. Ideals indeed are themselves 
realities, The rights of man provide the 
domain of faith and hope in govern- 
ment, thé court of appeal which is never 
closed, the law beyond the law and the 
jurists, the lawmakers, the managers, 
and the adjudicators. The rights of 
man go deeper and higher than institu- 
tional devices for interpreting or apply- 
ing them. ‘Their vitality illuminates 
that recurring poverty of unjust power 
which is the hope of freedom in all 
times. 

The most notable statement of hu- 
man rights is that of the American Dec- 
laration of Independence. “We hold 

' these truths to be self-evident, that all 
men are created equal, that they are 
endowed by their Creator with certain 
unalienable rights, that among these are 


life, liberty and the pursuit of happi- ` 
ness. That to secure these rights, gov- 
ernments are instituted among men, 
deriving their just powers from the 
consent of the governed,” with the right 
of revolution as the ultimate appeal. 
With this we may compare the French 
Declaration of the Rights of Man and 
of the Citizen (1789) arid scores of 
other declarations.® 


Tar Basic RIGHT 


The basic right is the right to life— 
the right to the fullest and finest de- 
velopment of the potentialities of the 
human personality, in the framework of 
the common good. This is the root 
right from which all others stem. Civil 
rights, political rights, social and eco- _ 
nomic rights, are implements designed 
to make effective the foundation right 
of them all—the human personality 
with its insistent claim for life expres- 
sion and expansion, for recognition of 
the innate dignity of man, for the reali- 
zation of the possibilities of man and 
of his unique position in the natural, 
social, and moral order. 

Without the understanding and rec- 
ognition of this basic right the other so- 
called rights lose their meaning. The 
attempt to escape the implications of 
this basic right has led might to divorce 
itself from right and stand out in the 
ugly trappings of force alone; but only 
as right and might are blended is there 
genuine authority and genuine justice 
in human relations. 


THE COROLLARY RIGHTS 


On this basic right is built a long 
series of guaranties, protections, and 


2 See bills of rights in state constitutions in 
Merriam, History of American Political Theo- 
ries. See also Georg Jellinek, Declaration of 
the Rights of Man and the Citizen; Beardsley 
Ruml, Unfinished Business (1943); Merriam, 
On the Agenda of Democracy (1940), Chap. 
V, p. 99; Quincy Wright, Human Rights and 
the World Order; H. Lauterpacht, An Inter- 
national Bill of the Rights of Man. 
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safeguards, such as human equality as 
a prerequisite of a system of justice, re- 
spect for the human personality, equal- 
ity of treatment without regard to race, 
creed, or sex, freedom of religion, of the 
press, of association; and a long and 
changing series of conditions under 
which life may be enriched. 

These may be classified roughly as 
follows, without insistence on the value 
of the classification, which is perhaps 
more historical than logical: (1) civil 
rights, (2) political rights, (3) eco- 
nomic and social rights, (4) scientific 
rights. 

These are all overlapping rights, all 
depending on the basic right of the life 
and growth of the human personality. 
They refer to certain types of situations 
in which the personality must function 
if creative development is the goal. No 
one of this series of rights is complete 
without the others. There must be co- 
ordination of social and economic rights 
with the political rights which guarantee 
and protect them. More than that, no 
one system alone is adequate, without 
a concert of the family of nations in 
which it must function. In this brief 
paper, I am emphasizing eccnomic, so- 
cial, and scientific rights, but in no 
wise minimizing the immense value of 
other rights. 

Civil rights 

“Civil rights,” by this time almost 
standard in their type, have teen widely 
adopted and are now a part of the 
world idea of human justice. They need 
not all be enumerated here, significant 
as they are. Equality before the law, 
due process of law, guaranties against 
arbitrary treatment, and other like pro- 
tections and procedures evolved by long 
experience and reflection are now gen- 
erally accepted as basic elements in 
human justice, as conditions essential 
to living on any defensible level of 
common humanity. 


While their specific provisions and 
particular methods of application and 
enforcement may vary from place to 
place and from time to time, or even 
be forgotten or ignored, the fundamen- 
tals of civil rights are now universally 
accepted in theory and should be em- 
bodied in an international instrument 
such as the United Nations Charter. 


Political rights 


Political rights are by now generally 
regarded as a body of specific measures 
necessary for the further protection of 
the human personality in his position of 
dignity and development. They include 
the right to a system under which the 
consent of the governed is the accepted 
basis of all just political authority. 
They include the right to a system of 
free elections and other institutions un- 
der which this consent may be effec- 
tively asserted. Freedom of assembly, 
speech, press, communication (including 
free communication of words and sym- 
bols throughout the world), and as- 
sociation is the necessary condition of 
the effective implementation of this 
right. It should be incorporated in any 
international bill of rights in such 
terms as may be adequate and appro- 
priate for the effective guaranty of the 
right in question. 


Economic and social rights 


Economic and social rights are also 
part of the protections of a world jural 
order which make life worth living. 
They reflect the conditions under which 
the personality of man may be devel- 
oped, and without which civil and po- 
litical rights may be and have been 
from time to time rendered utterly 
meaningless or ineffective. Here are 
included the right to work, to education, 
to health, to housing, to “social se- 
curity,” ë to recreation, to cultural op- 


3 Including here security in old age, depend- 
ency, sickness, and accident, among others. 
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portunities, to a fair share of the ad- 
vancing gains of civilization—freedom 
from want and fear. These are just 
claims upon society for recognition and 
protection of human personalities, 
otherwise unprotected and in many 
instances crushed down below the rec- 
ognized minimum levels of human liv- 
ing. In our time they are as truly 
“rights” as trial by jury or due process 
of law or the consent of the governed. 
They are conditions essential to the full 
flowering of the personality as truly as 
civil and political rights already ac- 
cepted. 

I quote at this point the declaration 
of the United States National Resources 
Planning Board (1943) of which the 
writer was a member. 


The Bill of Rights has stood unshaken a 
hundred and fifty years. And now to the 
old freedoms we must add new freedoms 
and restate our objectives in modern terms. 
These are the universals of human life,— 
Freedom of Speech and Expression, Free- 
dom to Worship, Freedom from Want and 
Freedom from Fear. Any new declaration 
of personal rights, any translation of free- 
dom into modern terms applicable to the 
people of the United States here and now 
must include: 

1. The right to work, usefully and crea- 
tively through the productive years; 

2. The right to fair pay, adequate to 
command the necessities and amenities of 
life in exchange for work, ideas, thrift, 
and other socially valuable service; 

3. The right to adequate food, clothing, 
shelter, and medical care; 

4. The right to security, with freedom 
from fear of old age, want, dependency, 
sickness, unemployment, and accident; 

5. The right to live in a system of free 
enterprise, free from compulsory labor, ir- 
responsible private power, arbitrary public 
authority, and unregulated monopolies; 

6. The right to come and go, to speak 
or to be silent, free from the spyings of 
secret political police; 

7. The right to equality before the law, 
with equal access to justice in fact; 


8. The right to education, for work, for 
citizenship, and for personal growth and 
happiness; and 

9. The right to rest, recreation, and a 
venture, the opportunity to enjoy life and 
take part in an advancing civilization. 

They go beyond the political forms and 
freedoms for which our ancestors fought 
and which they handed on to us, because 
we live in a new world in which the cen- 
tral problems arise from new pressures of 
power, production and population, which 
our forefathers did not face, 


President Roosevelt declared in 1944: 


We have come to a clear realization of 
the fact that true individual freedom can- 
not exist without economic security and 
independence. ‘“Necessitous men are not 
free men.” People who are out of a job 
are the stuff of which dictatorships are 
made. 

In our day these economic truths have 
become accepted as self-evident. We have 
accepted, so to speak, a second bill of 
rights, under which a new basis of security 
and prosperity can be established for all— 
regardless of station, race, or creed. 

Among these are: 

The right to a useful and remunerative 
job in the industries, or shops, or farms, 
or mines of the Nation; 

The right to earn enough to provide ade- 
quate food and clothing and recreation; 

The right of every farmer to raise and 
sell his products at a return which will 
give him and his family a decent living; 

The right of every businessman, large 
and small, to trade in an atmosphere of 
freedom from unfair competition and 
domination by monopolies at home or 
abroad; 

The right of every family to a decent 
home; 

The right to adequate medical care and 
the opportunity to achieve and enjoy good 
health; 

The right to adequate protection from 
the economic fears of old age, sickness, 
accident, and unemployment; 

The right to a good education. 

All of these rights spell security. And 
after this war is won we must be prepared 


“to move forward, in the implementation of 
these rights, to new goals of human happi- 
_ ness‘ and well-being. 

~i ; 

protest against wrongs 
- It may be and is contended that these 
are not true “rights” and have no place 
in a bill of rights, international or other- 
wise. They.smust assume, it is said, 
some other name than that of rights— 
perhaps “conditions” or “goals” or 
“amiable purposes”—anything, almost, 
but rights. Better to call them wrongs 
than recognize them as rights. But a 
fuller understanding of the nature of 
rights and of their historical develcp- 
ment indicates that this view is un- 
tenable either from the record or in 
reason, Historically bills of rights were 
not developed in a social vacuum, but 
grew out of social and economic con- 
ditions which imposed intolerable bur- 
dens upon men. Bills of rights were 
bills of wrongs—statements of griev- 
ances against particular ills. Some- 
times those who protested looked back- 
ward to “ancient rights” and sometimes 
to rights that never were on land or sea; 
but always they remonstrated and pro- 
tested in the name of injustice in their 
own time and place. ‘They recited 
claims which were denied by the exist- 
ing order, economic, political, cultural, 
or otherwise, or all together. 

In our own day likewise our bills 
of rights are in part bills of wrongs, 
protests against intolerable conditions, 
which will not and should not be en- 
dured. Fear and want are the symbols 
of wrongs against mankind which vio- 
late the recognized claims of common 
humanity. They are directed against 
oppressors of whatever type, or against 
the indifference of pride and privi- 
lege wherever found, in whatever garb 
of legality or respectability. Hunger, 
sickness, unemployment, insecurity, dog- 

*Compare President Truman in 1945 (Mes- 
sage to Congress). 
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house dwelling places, inadequate edu- 
cational, recreational, cultural advanr 
tages, unfair shares of production— 
these are wrongs of our day, which 
will not,in the long run be denied a 
remedy in the common judgment of 
mankind. These conditions are wrongs, 
but they have their complementary 
rights. They may be thrown out of 
court because they do not appear in 
orthodox garb or speak the correct lan- 
guage of precedent, but they should not 
be deprived of a place in the world’s 
declaration of the twentieth-century 
rights of man. 

Scientific rights 

Another group of rights, growing out 
of the needs of our time, centers around 
the role of intelligence and science in 
the lives of men. The development of 
mankind requires that freedom of in- 
quiry and the dissemination of the re- 
sults of inquiry be protected to pre- 
serve our civilization. 

The traditional freedom of speech, 
freedom of the press, and freedom of re- 
ligion are not adequate to meet the new 
situation in which science plays so 
startling a role in the affairs of man- 
kind. It is important, therefore, to de- 
clare the fundamental ‘right of man to 
carry on research and to publish and 
communicate the findings and conclu- 
sions of scientific research. Unless this 
is declared and implemented, it is pos- 
sible that the whole growth of scientific 
research upon which the future of man- 
kind depends may be slowed down or 
stopped by the restrictions imposed by 
various groups, political, economic, cul- 
tural, or otherwise. No right is more 
intimately related to the basic right of 
life—to expression and expansion of 
the human personality—than that of 
full freedom of inquiry and of com- 
municetion of the results of inquiry. 

For reasons of military security, 
whether real or fancied, it would be 
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possible to repress and check scientific 
thought and development so effectively 
as to block the path of fundamental sci- 
ence and its applications in modern 
civilization. The military possibilities 
of atomic energy may be used as a de- 
vice for keeping secret or suppressing 
collateral lines of research of tremen- 
dous value to mankind. 

Without recognition of the social and 
economic and cultural rights of man and 
the rights of scientific research and com- 
munication, civil and political rights 
are ineffective in a jural order of the 
world. They are as sounding brass and 
a tinkling cymbal, void of reality in the 
development of the basic right of the 
human personality. 


Other rights 


The necessarily limited space alloted 
to this article.is not adequate to deal 
with the rights of minority groups, cul- 
tural or political, important as they 
are; or with the “social rights” dis- 
cussed by Dr. Gurvitch in his Déclaera- 
tion des droits sociaux, important as are 
rights of associations. 

I shall leave this field to others, 
pointing out, however, that in a world 
order the problem of self-government 
and autonomy, cultural or otherwise, is 
far simpler than under the old system, 
in which military security became the 
raison d’état for suppressions and re- 
pressions of all sorts. The pluralism of 
values which will permeate the jural or- 
der of the world will open the way to 
the realization of the aspirations of 
many minorities hitherto baffled by the 
warlike atmosphere in which associa- 
tions had their being. 

The formulation of the right of self- 
government is an immensely important 
task which I leave to others for the 
moment. Political, religious, cultural 
groups of many types can develop far 
more freely and fully in a jural order 


of the world where their existence does * 
not seem to threaten the political inde- 

pendence or life of the state in which . 
they are set. a” 


IMPLEMENTATION OF RIGHTS 


The ways and means of implement- 
ing these rights of man is a topic as- 
signed to others in this symposium, and 
I shall not undertake the exploration or 
elaboration of this important subject 
on this occasion. It must be said, how- 
ever, that lack of the complete and im- 
mediate enforcement of every one of 
these rights by judicial process need not 
stand in the way of their declaration as 
fundamental rights of man. The Com- 
mission of Inquiry, suggested by Lauter- 
pacht, to deal with the state of human 
rights seems to me full of promise as a 
practical and immediate method of ad- 
vancing the claims of humanity rec- 
ognized as basic rights of mankind. 

Lincoln’s comment on the Declara- 
tion of Independence is full of meaning 
at this point. Said he: 


The Declaration was intended to be, and 
in fact is, a fundamental principle to serve 
as an ideal for free society, constantly 
looked to, constantly labored for, and even 
though never perfectly attained, constantly 
approximated, and thereby constantly 
spreading and deepening its influence, and 
augmenting the happiness and value of 
life to all people of all colors everywhere. 


Not only is it to serve as an ideal to- 
ward which men should struggle, but it 
is also to prevent a return to the past— 
an impressive warning against return to 
“the hateful paths of despotism.” 

The international bill of rights may 
be regarded as a declaration of the in- 
terdependence of men and nations. Un- 
less a bill of rights is so conceived and 
developed, it cannot go far in the eleva- 
tion of the human spirit; it cannot bring 


5 This topic is more fully developed in my 
Systematic Politics, Chap. VIII. 
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* «life and light and healing on its wings” 


` 


for the downtrodden and oppressed but 
still hopeful human beings, around the 


globe; it cannot express the high aspira- - 


tions of mankind in this the greatest 
hour of human history, or promote the 
human unity, understanding, and hope 
upon which the jural order of the world 
depends. If we aim at peace, security, 
prosperity, progress, the growth of hu- 
man personality—at “life, liberty and 
the pursuit of happiness”—we must not 
stutter or stammer over the word 
“rights,” or hesitate to speak out boldly 
and firmly, now. We must use the 
symbols of human hopes and aspira- 
tions, not the cautious and elaborate 
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language of. anxiety and fear of the un- 
known. : 

In the past, great champions of 
humanity—jurists, statesmen, philoso- 
phers, religious leaders, industrial lead- 
ers, and others—have helped to find the 
often devious road to human liberties. 
They were active at the San Francisco 
Conference to avoid the debacle that 
almost overwhelmed these high pur- 
poses of mankind. This is another chal- 
lenge to broaden and deepen human 
rights. We may approach with con- 
fidence the formulation of a new and 
flaming statement of the rights of man 
that will shed its light down through 
long stretches of time. 
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Statement of Essential Human Rights 


By A COMMITTEE APPOINTED BY THE AMERICAN LAW INSTITUTE * 


PREAMBLE 


PON the freedom of the individual 

depends the welfare of the people, 

the safety of the state and the peace 
of the world. 

In society complete freedom cannot 
be attained; the liberties of the one are 
limited by the liberties of others, and 
the preservation of freedom requires 
the fulfillment by individuals of their 
duties as members of society. 

The function of the state is to pro- 
mote conditions under which the indi- 
vidual can be most free. 

To express those freedoms to which 
every human being is entitled and to 
assure that all shall live under a gov- 
ernment of the people, by the people, 
for the people, this declaration is made. 


ARTICLE 1 
FREEDOM OF RELIGION 


Freedom of belief and of worship is 
the right of every one. 

The state has a duty to protect this 
freedom. 


* The cultures or countries represented, be- 
sides the United States, are the Arabic, British, 
Canadian, Chinese, French, pre-Nazi German, 
Italian, Indian, Latin American, Polish, Soviet 
Russian, and Spanish. The members of the 
committee are: Wiliam Draper Lewis, chair- 
man; Ricardo J. Alfaro, George M. Barakat, 
Percy E. Corbett, Julio A. del Vayo, Noel T. 
Dowling, Kenneth Durant, John R. Ellings- 
ton, Hu Shih, Manley O. Hudson, C. Wilfred 
Jenks, Charles E. Kenworthey, Henri Laugier, 
Karl Loewenstein, K. C. Mahindra, Roland S. 
Morris, John E. Mulder, Ernst Rabel, Ludwik 
Rajchman, David Riesman, Jr, Warren A. 
Seavey, Angelo P. Sereni, Paul Weill, Quincy 
Wright, and George M. Wunderlich. Judge 
Hudson is doubtful about the phrasing in some 
places, and Professor Seavey is not in agree- 
ment with the essential character of the rights 
stated in Articles 11 to 15, relating to social 


rights. 
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Comment 


Provisions for establishing a right 
comparable to that in this Article are 
contained in the current or recent con- 
stitutions of fifty-two countHies. 

This Article on belief and worship 
covers not only organized religion but 
also individual religious opinions and 
philosophic systems. 

“Freedom of worship” covers religious 
services under the leadership of a min- 
ister or without it, and individual wor- 
ship. It does not include all practices 
claimed to be of a religious nature— 
such, for example, as run counter to 
hygienic regulations. 

Article 5 expresses the right “to 
form with others associations of a 

. religious . . . character.” Articles ' 
1 and 5 together, therefore, imply the 
right of the individual to join and leave 
religious organizations. Article 3 states 
the right to “freedom of expression.” 
Consequently, Articles 1 and 3 together 
imply the right of free communication 
among religious authorities, and be- 
tween religious authorities and the faith- 
ful. 

The duty of the state expressed in 
this Article and in succeeding articles 
involves some or all of the following 
steps: 

(1) to abstain from enacting Jaws 

which impair the right, 

(2) to prevent its governmental agen- 
cies and officials from performing 
acts which impair the right, 
to enact laws and provide suit- 
able procedures, if necessary, to 
prevent persons within its juris- 
diction from impairing the right, 
and 
to maintain such judicial, regu- 
latory and operative agencies as 


(3) 


(4) 
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may be necessary to give practi- 
. cal effect to the right. 
With respect to this Article the duty 


~% of the state involves the protection, for 


example, of churches and other estab- 
lishments devoted to religious purposes. 
It restrains the state from forcing the 
individual to participate in religious 
ceremonies or rites or to join any re- 
ligious sect, communion, or organization. 


ARTICLE 2 


FREEDOM OF OPINION 


Freedom to form and hold opinions 
and to receive opinions and information 
is the right of every one. 

The state has a duty to protect this 
freedom. 


Comment 


Provisions for establishing freedom 
to hold opinions are contained in the 
current or recent constitutions of seven 
countries. Moreover this freedom is 
implied in the freedom of expression, 
for which see Article 3. 

The term “opinion” is used in its 
widest sense. In order that the free- 
dom to form and hold opinions may be 
enjoyed, the individual must be free 
to receive opinions expressed by others 
by any means of communication such 
as books, newspapers, pamphlets, or 
radio. 


ARTICLE 3 


FREEDOM OF SPEECH 


Freedom of expression is the right of 
every one. 

The state has a duty to refrain from 
arbitrary limitation of this freedom and 
to prevent denial of reasonable access 
to channels of communication. 


Comment 


Provisions for establishing a right 
comparable to that in this Article are 


contained in conjunction with the right 
to freedom of opinion in current or rẹ- 
cent constitutions of fifty-five countries. 

This Article protects freedom of ex- 
pression, whatsoever may be the means 
employed. The term “expression” is 
used as of wider coverage than “speech.” 
It includes the freedom of the individual 
to speak, write, use the graphic arts, 
the theatre, or any other art form to 
present his ideas. In this sense freedom 


. of expression embraces the basic “free- 


dom of the press” in its classic meaning 
of the right of the individual to print 
and distribute his ideas. 

In conjunction with Article 2, which 
protects the individual’s right to receive 
information and opinions, this Article 
protects the freedom of the press as an 
institution for gathering and dissemi- 
nating information and opinions. 

The duty of the state “to refrain 
from arbitrary limitation on this free- 
dom” restrains the state from the use of 
arbitrary censorship on expression in 
any of the forms listed above. The 
duty of the state “to prevent denial of 
reasonable access to channels of com- 
munication” means that if, through 
physical limitations or other circum- 
stances, the ordinary channels—such as 
the mails, the telephone, the telegraph, 
the radio—are limited, the state where 
necessary must exercise its controlling 
or regulatory power to insure to the 
individual such opportunity of use as is 
practicable. 


ARTICLE 4 


FREEDOM OF ASSEMBLY 


Freedom to assemble peaceably with 
others is the right of every one. 

The state has a duty to protect this 
freedom. 


Comment 


Provisions for establishing a right 
comparable to that in this Article are 
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contained in the current or, recent con- 
stitutions of forty-seven countries. 
This Article protects assemblies for 
political, economic, religious, social, cul- 
tural and other purposes. It includes 
indoor and outdoor private and public 
meetings, as well as parades and proces- 
sions. In the interests of public safety 
and convenience, a state may make re- 
quirements as to time and place of 
meetings. In the fulfillment of its duty 
the state may have to make provisions 
for police at meetings and against the 
breaking up of public meetings. 


ARTICLE 5 


FREEDOM TO FORM 
ASSOCIATIONS 


Freedom to form with others associa- 
tions of a political, economic, religious, 
social, cultural, or any other character 
for purposes not inconsistent with these 
articles is the right of every one. 

The state has a duty to protect this 
freedom. 


Comment 


Provisions for establishing a right 
comparable to that in this Article are 
contained in the current cr recent con- 
stitutions of thirty-nine ccuntries. 

This Article recognizes man’s funda- 
mental instinct for and protects his vital 
need for group activity. It expresses 
the right to exercise in association with 
others the essential freedoms stated in 
the other articles and such other rights 
as are recognized by law. 

Only such association as does not in- 
fringe the essential rights of others is 
“not inconsistent with these articles.” 
Thus, political association that involves 
the attainment of ends by free elections 
and by the democratic principle of ma- 
jority rule is protected, but political 
association that aims at totalitarianism 
and the destruction of the political 
rights of others is prohibited. 


The state may prescribe reasonable * 
requirements governing the establish- 
ment and supervision of associations. 


Thus it may require associations to be r 


registered, to declare their purposes, 
and to register the names of their mem- 
bers and responsible officers. 


ARTICLE 6 » 


FREEDOM FROM WRONGFUL 
INTERFERENCE 


Freedom from unreasonable interfer- 
ence with his person, home, reputation, 
privacy, activities, and property is the 
right of every one. 

The state has a duty to protect this 
freedom. ` 


Comment 


Provisions for establishing elements of 
the right defined in this Article are con- 
tained in the current or recent constitu- 
tions of forty-nine countries. 

This Article imposes a duty upon the 
state to take measures to prevent the 
use of force and falsehoods by individu- 
als or groups of individuals which would 
interfere with the safety, honor, and 
welfare of others. It sanctions and re- 
quires the state to organize such police 
force and to impose such criminal or 
civil liability or both, against the of- 
fenders, as may be necessary to give to 
the people within the borders of the 
state a reasonable degree of security 
against the aggressions and frauds of 
others. 


ARTICLE 7 


FAIR TRIAL 


Every one has the right to have his 
criminal and civil liabilities and his 
rights determined without undue delay 
by fair public trial by a competent tri- 
bunal before which he has had oppor- 
tunity for a full hearing. 

The state has a duty to maintain ade- 
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*quate tribunals and procedures to make 
this right effective. 
~ Comment 

Provisions, in varying degrees of full- 
ness, for establishing a right comparable 
to that in this Article are contained in 
the current or recent constitutions of 
fifty countries. 

The Article states the basic require- 
ments for orderly and just procedure 
not only for the protection of individu- 
als against arbitrary action by govern- 
ment or by public officials but also for 
the settlement of disputes among indi- 
viduals themselves. It implies that in 
all matters which affect him, any hu- 
man being is entitled to access to a 
competent tribunal and a procedure 
which will insure fairness of determina- 
tion. 

“Public trial” means that there shall 
be an opportunity for some members 
of the public to be present and that the 
proceedings can properly be reported 
by those who have witnessed them. 

A “competent tribunal” is one which, 
whether a court or an administrative 
agency, is empowered by the law of the 
state to entertain an action. 

The requirement of a “fair trial” 
provides protection against trial which, 
although public and before an other- 
wise competent tribunal, may proceed 
under such pressures that justice cannot 
be done. This would be true for ex- 
ample where public opinion is so hostile 
that a local tribunal would be unduly 
affected by the hostility, or where the 
tribunal itself, although competent, is 
unduly biased or has been corrupted. 
It also protects against improper meth- 
ods of trial, as where rational procedures 
are not used or where obvious errors 
have led to an improper result. Cus- 
tomary trial procedures of civilized 
communities must be used as a standard 
to discover whether, in view of all the 
circumstances of the particular case, a 


fair trial is accorded. No displacement 
of traditional methods of punishment 
for contempt is intended. 

The requirement for a “full hearing” 
makes certain that the person whose 
rights or liabilities are being determined 
shall have a reasonable opportunity to 
present his side of the case. It does not 
mean that a hearing, formal or informal, 
must necessarily be had; it does mean 
that either party on demand may have 
one, the extent of which will depend 
upon the sound discretion of the tribu- 
nal. In a criminal proceeding, a “full 
hearing” implies that a person must be 
informed in advance of the charge 
against him, be permitted the assistance 
of counsel, and be given a reasonable 
time to prepare for the hearing. 


ARTICLE 8 


FREEDOM FROM ARBITRARY 
DETENTION 


Every one who is detained has the 
right to immediate judicial determina- 
tion of the legality of his detention. 

The state has a duty to provide ade- 
quate procedures to make this right 
effective. 


Comment 


Provisions, in varying degrees of full- 
ness, for establishing a right comparable 
to that in this Article are contained in 
the current or recent constitutions of 
thirty-four countries. 

This Article implies that no one can 
be detained except pursuant to law, and ° 
provides a check on arbitrary arrest as 
well as a release from unlawful deten- 
tion. 

“Immediate” deterthination means 
not only that he shall have access with- 
out delay to a competent tribunal but 
also that the tribunal shall promptly 
decide the question. Whatever the 
character of the tribunal may be, it is 
indispensable that the determination be 
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“judicial” in the sense of, the judicial 
tradition of responsibility, independ- 
ence, and impartiality. 

The statement of the right does not 
include a statement of the grounds on 
which a person may be taken into 
custody and held for trial; that will 
depend upon the laws and legal sys- 
tem in the particular state. 


ARTICLE 9 


RETROACTIVE LAWS 


No one shall be convicted of crime 
except for violation of a law in effect at 
the time of the commission of the act 
charged as an offense, nor be subjected 
to a penalty greater than that applicable 
at the time of the commission of the 
offense. 

Comment 


Provisions, in varying degrees of full- 
ness, for establishing a right comparable 
to that in this Article are contained in 
the current or recent constitutions of 
thirty countries. 

This Article assumes that the law has 
defined certain acts or omissions to be 
crimes with sufficient particularity so 
that the definition can be used as a 
standard to determine guilt. The Arti- 
cle prohibits ex post facto or retroactive 
laws. 


ARTICLE 10 


PROPERTY RIGHTS 


Every one has the right to own prop- 
erty under general law. The state shall 
not deprive any one of his property ex- 
cept for a public purpose and with just 
compensation. 


Comment 


Provisions in varying degrees of full- 
ness for establishing a right comparable 
to that in this Article are contained in 
the current or recent constitutions of 
fifty countries. 


This Article recognizes that to be free, * 
man must have the right to acquire, 
use, and dispose of a large variety of . 


things. It would violate the Article for s 


the state to curtail unreasonably, in 
view of conditions existing at any giver 
time, the number and variety of things 
which could be the subject of private 
ownership. . 

The second sentence preserves the 
protections traditionally granted to 
rights in specific property in connection 
with the state’s exercise of its power of 
eminent domain. 


ARTICLE 11 


EDUCATION 


Every one has the right to education. 

The state has a duty to require that 
every child within its jurisdiction re- 
ceive education of the primary stand- 
ard; to maintain or insure that there 
are maintained facilities for such edu- 
cation which are adequate and free; 
and to promote the development of 
facilities for further education which 
are adequate and effectively available to 
all its residents. 


Comment 


Provisions, in varying degrees of full- 
ness, for establishing a right comparable 
to that in this Article are contained in 
the current or recent constitutions of 
forty countries. 

This Article makes primary education 
compulsory for “every child” within the 
jurisdiction of a state. The age limits 
within which the individual is to be 
considered a “child” are left to rea- 
sonable interpretation in the light of 
local physiological and other conditions. 
Existing constitutions usually fix the 
lower limits at six or seven, and the 
upper limits variously at twelve, four- 
teen, sixteen, and eighteen. The Article 
does not make attendance at school 
compulsory although the great majority 
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of children will be able to meet the re- 
quirements only by attendance at a 
public or private school. : 

The phrase “to maintain or insure 
that there are maintained facilities for 
such [primary] education which are 
adequate and free” does not prohibit 
education at home and permits special 
arrangement§ necessary to meet special 
conditions, as for the mentally and 
physically incapacitated. The expres- 
sion “adequate and free” does not pro- 
hibit private schools from charging 
tuition or other fees. It does, however, 
impose upon the state the duty of in- 
suring that there are maintained schools 
at which each child has the opportunity 
to receive a primary education free. 

The Article does not prescribe the 
extent to which schools and other edu- 
cational facilities for “further educa- 
tion”' may be provided by the state or 
by churches, endowed institutions, or 
other voluntary bodies; the nature of 
the public control, if any, exercised over 
privately provided schools; the condi- 
tions under which privately provided 
schools may receive financial assistance 
from the state; or the status of universi- 
ties. It does impose on the state the 
responsibility of insuring that adequate 
educational. facilities are provided by 
either public or private action, a re- 
sponsibility which would include the 
duty of providing such facilities itself 
whenever they are not effectively pro- 
vided in some other manner. Thus the 
Article, while affirming the responsi- 
bility of the state, allows unlimited va- 
riety in the means’ by which the re- 
sponsibility is discharged, 

The phrase “to promote the develop- 
ment of facilities’ recognizes the in- 
evitability of gradualness in the imple- 
mentation of the right to education; the 
interpretation of the phrase “adequate 
and effectively available” will vary with 
local conditions from either a quantita- 
tive or qualitative standpoint. Facili- 


ties adequate at one stage of social and 
economic development will cease to be 
adequate as further progress becomes 
possible. 


ARTICLE 12 


WORK 


Every one has the right to work. 

The state has a duty to take such 
measures as may be necessary to insure 
that all its residents have an oppor- 
tunity for useful work. 


Comment 


Provisions for establishing this right 
are contained in current or recent con- 
stitutions of nine countries. 

This Article does not require the state 
to furnish work to the individual unless 
private enterprise fails to provide him 
the opportunity to work and unless he 
has no opportunity to earn a living as 
an independent worker, for example, an 
artisan, farmer, shop-keeper, or mem- 
ber of a profession. 

The phrase “useful work” excludes 
mere relief work which has no positive 
social value from being regarded as an 
adequate fulfillment of the duty of the 
State. 


ARTICLE 13 


CONDITIONS OF WORK 


Every one has the right to reasonable 
conditions of work. 

- The state has a duty to take such 
measures as may be necessary to insure 
reasonable wages, hours, and other con- 
ditions of work. 


Comment 


Provisions for establishing a right 
comparable to that in this Article are 
found in the current or recent constitu- 
tions of eighteen countries. Compre- 
hensive international labor standards 
have been evolved by representatives of 
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governments, management and labor at 
the annual meetings of the International 
Labor Conference and are contained in 
the 67 international Conventions and 66 
Recommendations embodied in the In- 
ternational Labor Code. 

This Article applies particularly, 
though not exclusively, to persons em- 
ployed by others. Standards to deter- 
mine what are “reasonable wages, 
hours, and other conditions” necessarily 
depend on prevailing economic condi- 
tions. Wages to an adult insufficient to 
maintain a family of average size at a 
level essential to health as determined 
by objective statistical studies are not 
reasonable. 

The -phrase “other conditions of 
work” includes such matters as rest 
periods, holidays, and protection against 
accident and disease incidental to the 
work. 


ARTICLE 14 


FOOD AND HOUSING 


Every one has the right to adequate 
food and housing. 

The state has a duty to take such 
measures as may be necessary to insure 
that all its residents have an oppor- 
tunity to obtain these essentials. 


Comment 


Food has not been dealt with in con- 
stitutional instruments hitherto. Nu- 
trition policies have developed very 
rapidly since 1936. The United Na- 
tions Conference on Food and Nu- 
trition, at which 44 states were repre- 
sented, recommended that governments 
should recognize and embody in a for- 
mal declaration or agreement their obli- 
gation to their respective peoples and to 
one another to raise levels of nutrition 
and standards of living, to improve 
the efficiency of agricultural produc- 
tion and distribution, and to co-oper- 
ate, so far as may be possible, with 


TEHE ANNALS OF THE AMERICAN ACADEMY 


other nations for the achievement of 
these ends. An Interim Commission of 
representatives of 44 nations, meeting 
at Washington, D. C., has been en- 
trusted with the preparation of a plan 
for a permanent international organiza- 
tion for the furtherance of these objects. 
The current or recent constitutional 
instruments of eleven courttries state or 
imply a right to adequate housing. 
This Article insures the individual 


the “opportunity to obtain” food and’ 


housing. The state is not required to 
provide food or housing unless the indi- 
vidual cannot under existing conditions 
obtain them by his own efforts. 

It may be sufficient for the state to 
protect its residents against diseased or 
unwholesome food and to insure a con- 
tinuous flow of food at prices within 
their reach. With respect to housing, it 
may be sufficient for the siate by the 
exercise of its regulatory power to in- 
sure that adequate housing shall be 
available at prices within the reach of 
all its residents. 

What is “adequate food and housing” 
must be determined at any given time 
in the light of developing knowledge 
and of the material and technical re- 
sources within a country. Like Article 
11 on education, this Article recognizes 
the inevitability of gradualness in the 
implementation of the right to adequate 
food and housing. 

Should conditions make it physically 
impossible for the time being for an 
individual to be insured or supplied 
with adequate food and housing, he 
would be entitled only to what is rea- 
sonable under the circumstances. 


ARTICLE 15 


SOCIAL SECURITY 


Every one has the right to social se- 
curity. ` 

The state has a duty to maintain or 
insure that there are maintained com- 


. 
' 


a” 


STATEMENT OF ESSENTIAL Human RIGHTS 


l prehensive arrangements for the pro- 


bati 


motion of health, for the prevention of 
sickness and accident, and for the pro- 
vision of medical care and of compensa- 
tion for loss of livelihood. 


Comment 


Provisions concerning social security 
are contained, generally in the form of 
provisions concerning social insurance, 
in the current or recent constitutions 
of twenty-seven countries. A further 
precedent for the provisions of this 
Article is afforded by the Declaration 
of Santiago de Chile, 1942, adopted 
by representatives of the twenty-one 
American Republics and of Canada. 

The duties imposed upon the state by 
this Article are to see that resources of 
society are organized: 

(1) to raise standards of health 

(2) to prevent sickness and accident 

(3) to provide medical care wherever 

needed, including maternity cases 

(4) to provide for the financial sup- 
port of persons deprived of earn- 
ings who lack means of liveli- 
hood, including the involuntarily 
unemployed and their depend- 
ents, the aged, widows and or- 
phans. 

The wording of the Article leaves full 
scope to private initiative, in countries 
where this is considered desirable, to 
accept as much of the responsibility as 
it can and will. The Article allows di- 
versity of types of organization and of 
standards of protection provided the es- 
sential right stated in the Article is rea- 


` sonably secured. 


ARTICLE 16 


PARTICIPATION IN 
GOVERNMENT 


Every one has the right to take part 
in the government of his state. 
The state has a duty to conform to 
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the will of the people as manifested by 
democratic elections. 


Comment 


The right stated in this Article is 
embodied in the constitutions of all 
countries having a democratic constitu- 
tional form of government. All such 
constitutions provide for an elected 
representative body to determine na- 
tional policies. 

This Article requires the government 
of the state to be a government of the 
people, by the people, for the people. 
It defines one procedure as indispen- 
sable to secure such government, namely 
“democratic elections.” Except for re- 
quiring this procedure, the Article leaves 
the state free to mold its political order 
in conformity with such standards, tech- 
niques, or institutions as may corre- 
spond with its national traditions and 
requirements. Every known variety of 
democratic government satisfies the re- 
quirements of this Article. No au- 
thoritarian or dictatorial form of gov- 
ernment does satisfy them. 

“The right to take part in the gov- 
ernment” includes specifically the right 
to vote in “democratic elections” and 
by implication the right to be a candi- 
date for and to hold office. The exer- 
cise of the right is, therefore, limited to 
“his state”—the state of which the indi- 
vidual is a citizen. However, the ex- 
perience of all organized communities 
and particularly of free self-governing 
communities shows that the right to 
take part in government includes the 
right to express support of and opposi- 
tion to office holders and policies, and 
to form ‘political associations. These 
rights are guaranteed by Articles 3 and 
5 to every one, alien as well as citizen. 
The use of the word “his” state in this 
Article does not by implication deny 
these rights to any one. 

“Democratic elections” means elec- 
toral procedures and practices that 
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guarantee the honest translation of “the 
will of the people” into representative 
institutions. Since the will of the peo- 
ple changes and evolves, elections must 
be recurrent. The specification of elec- 
tions does not exclude the use of sup- 
plementary means of determining the 
will of the people such as the initiative, 
recall and referendum, town meetings, 
and popular polls. 


ARTICLE 17 


EQUAL PROTECTION 


Every one has the right to protection 
against arbitrary discrimination in the 
provisions and application of the law 
because of race, religion, sex, or any 
other reason. : 


Comment 


Provisions for establishing a right 
comparable to that in this Article are 
contained in the current or recent con- 
stitutions of forty-seven countries. 

This Article protects the right of ev- 
ery one to equal treatment by the state. 
The protection from “arbitrary dis- 
crimination” applies to the substantive 
provisions of the law and also to their 
administration by executive or judicial 
authority. The Article accomplishes 
what is partially achieved in the United 
States Constitution by the statement 
that no person shall be denied “the 
equal protection of the laws.” 

The determination of what is “arbi- 
trary discrimination” depends to some 
extent on the national traditions and 
the sense of justice of the public in the 
particular country. Barring an indi- 
vidual or group from the ekercise of 
any right stated in the preceding arti- 
cles on the grounds of who they are 
(e.g. women, negroes, Catholics) as dis- 
tinguished from what they have done 
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(e.g. criminals or mental incompetents), 
would constitute “arbitrary discrimina- 
tion.” 

ARTICLE 18 


LIMITATIONS ON EXERCISE 
OF RIGHTS 


Tn the exercise of his rights every one 
is limited by the rights of others and 
by the just requirements of the demo- 
cratic state. 


Comment 


No general article in this form is con- 
tained in existing constitutions. Lim- 
itations on the exercise of rights are in- 
cluded in the statement of each right in 
practically all constitutions except that 
of the United States. The limitations 
on all rights granted in the preceding 
articles are expressed in this supple- 
mentary Article. 

The Article forbids any person from 
abusing his rights, whether because of 
hereditary status, official position, eco- 
nomic power, or other condition. 

The Article recognizes the general 
relativity of rights. Any right can be 
abused by so exercising it that it de- 
prives another individual or the state 
of important rights. Thus, freedom of 
religion does not permit practices such 
as human sacrifice, nor in countries 
where the prevailing standards pro- 
foundly disapprove, of practices such as 
polygamy. Freedom of speech does not 
forbid the state from adopting reason- 
able laws forbidding libel and slander; 
nor does it permit blasphemy or utter- 
ances tending to promote panic, mob 
violence, insurrection, or war. The or- 
ganization of parties seeking to estab- 
lish a dictatorship is not consistent with 
freedom of assembly or asscciation be- 
cause it would tend to destroy the 
rights of others. 
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The Right to Work 


E By Jonn R. ELLINGSTON 


REEDOM is not a static condition. 

The essentials of individual liberty 
and of social order do not remain the 
same yesterday, today, and forever. 
They change with changes in the ma- 
terial conditions of human existence. 
The Bill of Rights in the Constitution 
of the United States furnishes an excel- 
lent illustration of that change. Be- 
fore and during the American Revolu- 
tion, the colonists learned by bitter 
experience that the hired soldiers of the 
king could be used to curb and destroy 
their liberties. The people were so con- 
scious of the need for a defense against 
that threat that they wrote the Second 
Amendment to the Constitution of the 
United States: “A well regulated militia, 
being necessary to the security of a free 
state, the right of the people to keep 
and bear arms, shall not be infringed.” 
Today, however, the firearms of citizen 
militia can no longer protect their liber- 
ties; indeed, such arms in the hands of 
citizen gangsters have become a threat 
to the people’s liberties. A completely 
new situatior’ has outmoded this once 
vital right. 

We need not, therefore, be surprised 
at the modern demand for social and 
economic rights. People living in an 
industrial society have discovered that 
without such rights they can no longer 
be free. The governments of the Ameri- 
can nations summarized the situation’in 
the Declaration of Santiago de Chile, on 
September 16, 1942: “To be able to en- 
joy the basic freedoms of thought, ex- 
pression, and activity, every man and 
woman must be afforded physical and 
economic protection against social and 
economic risks through properly organ- 
ized social action.” 
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CONSTITUTIONAL PROVISIONS 


The foregoing was by no means the 
first official recognition of the new situa- 
tion and of a public demand too uni- 
versal and too grim to be ignored. In 
the past twenty-five years provisions in 
the constitutions of some forty nations 
have granted various social and eco- 
nomic rights to individuals. The gov- , 
ernments acknowledging these rights 
have ranged from that of the Soviet 
Union on the left to those of Ireland 
and Portugal on the right. In their so- 
cial provisions, the constitutions of the 
latter countries directly and avowedly 
follow the doctrines of the Catholic 
Church as expressed in papal encycli- 
cals! Although the United States has 
given no constitutional recognition to 
social and economic rights, Congress 
has devoted a major share of its atten- 
tion in the last dozen years to securing 
such rights for United States citizens. 
We need only recall the Social Security 
Act, the National Labor Relations Act, 
minimum wage legislation, and the Na- 
tional Housing Act. 

On the international level, most of 
the nations of the world joined in es- 
tablishing the International Labor Or- 
ganization for the express purpose of 
organizing economic policy to serve the 
social well-being of men. Over the last 
twenty-five years the ILO has submit- 
ted for the acceptance of governments 
67 conventions and 73 recommendations 
for the advancement of its purposes. 
However, it remained for World War IT 
to bring full recognition to the eco- 
nomic rights and to raise them to 
equality with the traditional freedoms 
of speech and religion. The promise in 

1Cf. the Encyclical of Pope Pius XI of 


May 15, 1931, “On the Reconstruction of the 
Social Order.” 
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the Atlantic Charter of freedom from 
fear and want rallied the hopes of mil- 
lions. The forty-four governments that’ 
signed the Declaration by the United 
Nations subscribed to the promise. 
Some of the complicated international 
machinery necessary to give it effect 
has already been designed and parts of 
it actually set up—at the United Na- 
tions Conference on Food and Agri- 
culture (Hot Springs), at the United 
Nations Monetary and Financial Con- 
ference (Bretton Woods), at the United 
Nations Conference on International 
Organization (San Francisco), and by 
the creation of the United Nations Re- 
lief and Rehabilitation Administration. 


PUBLIC INSISTENCĘ ON ECONOMIC 
RIGHTS 


In view of the evidence of world-wide 
insistence on social and economic rights, 
it is clear that the place of such rights 
in any modern declaration of the rights 
of man has already been decided. The 
peoples of the world, shaken by two 
world wars and a ruinous depression 
within a short twenty-five years, have 
“discovered that neither peace nor free- 
dom is possible to man in an industrial 
society without economic security. The 
evidence suggests that the extension of 
economic rights to man without depriv- 
ing him of his traditional rights of free 
speech, religion, assembly, and fair trial 
poses the dominating question of the 
next hundred years. Because it is in- 
separable from the attainment of peace, 
the question will occupy the center of 
the national and international political 
stage. To leave social and economic 
rights out of a modern bill of rights 
would be to stage Hamlet without the 
Dane. 

The question then is no longer 
whether social and economic rights shall 
be recognized and guaranteed in consti- 
tutional instruments. It is rather what 
specific rights shall be so guaranteed, 


how they shall be phrased, and by ' 
what international and national eco- 
nomic and political action they shall be 
made effective. The social objectives 
which have commanded the increasing 
attention of men and governments over 
the last twenty-five years include full 
employment at fair pay and fair hours, 
protection from accidentse and health 
hazards in industry, adequate food, 
housing, and medical care, equality of 
educational opportunity, full social se- 
curity for the transitionally unemployed, 
the disabled, the aged, widows, and or- 
phans, adequate recreational facilities 
and opportunities for all, and higher 
standards of security and of living in 
agriculture. In the Statement of Es- 
sential Human Rights? these rights 
have been condensed into five articles 
dealing with education, work, conditions 
of work, food and housing, and social 
security. 


EFFECT OF INDUSTRIALIZATION 


The fact that men demand particular 
rights so insistently as to compel gov- 
ernments to guarantee them and make 
them effective gives us no clue to the 
reasons for the demand. To discover 
why the protection of the social and 
economic rights has now become essen- 
tial to the freedom of the individual, 
we need to analyze the change in the 
conditions of human existence brought 
about by industrialization and the ma- 
chine. As we are frequently reminded, 
the industrial organization of society is 
so recent in human history, it has swept 
forward with such headlong speed, that 
it has engulfed us physically béfore we 
have had time to master it mentally. 

The pattern of the long agricultural 
era of history was necessarily a pattern 
of economic self-sufficiency. The typi- 
cal family built its own cabin, grew its 
own corn, made its own clothing, boiled 
its own soap, and even provided the 

2 Reproduced in this volume. 
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* education, if any, of its children. The 
typical craftsman was his own boss and 
owhed his tools of production—the 
miller his mill, the weaver his loom, 
the wheelwright his shop. Men needed 
no protection for their right to work. 
They were close to the soil, and in gen- 
eral accepted the proposition that the 
conditions of survival were solely will- 
ingness to work and the good will of 
Nature. In view of periodic experi- 
ence with droughts, floods, locusts, 
blights, and wild animals, they were 
resigned to recurrent famine and death. 
Farmers tended to take for granted 
that Nature could not supply enough 
for all, and, especially in the Old Worlds 
of Europe and Asia, they accepted wide- 
spread poverty as inevitable, bearing 
patiently with exploitation that con- 
tributed to that poverty. 

This age-long experience and the re- 
sulting habit of regarding the indi- 
vidual as responsible for supplying and 
able to supply his physical needs by 
his own efforts continued to dominate 
thinking even in highly organized na- 
tions as long as unsettled lands in the 
New World existed to drain off the 
casualties of industrialization. . 

Actually, of course, industrialization 
with its accompanying massing of men 
in cities has led to the transfer of nearly 
all the jamily’s former economic activi- 
ties to society. The individual has be- 
come a specialist, squeezed into an ever 
narrower groove; instead of himself 
producing all the necessities of exist- 
ence, he processes only a part of one 
necessity—the buttons on a suit, for 
example. Even the farmer has sur- 
rendered to the forces of specialization. 
He has given up his economic self-suffi- 
ciency to produce a cash crop of wheat 
or oranges or beef or soybeans. 

For his part, the craftsman has given 
up his little plant, resigned his own 
mastery, and become a hand in a fac- 
tory. The former wagonmaker now 


endlessly fits the same part in an as- 
sembly line. The weaver tends a hun- 
dred flying spindles. The number of 
Americans who work for themselves 
grows smaller every year. In short, the 
modern individual has become the tooth 
on a gear of a gigantic economic ma- 
chine. He depends for employment, 
for food, shelter, and nearly all the other 
necessities and amenities of life no 
longer solely on his own efforts but on 
the efforts and good will of many other 
men, working through an intricate eco- 
nomic system. 

It is the discovery of our times that 
this system and these other men are 
not restricted to the individual’s own 
country, for economic interdependence 
has overleaped all political boundaries. 
When, for example, tariff walls or pov- 
erty close the European and Asiatic 
markets to American cotton, the buy- 
ing power of thousands of farmers in 
the American South is reduced, which 
cuts off markets for farm-machinery 
factories in the North, which lays off 
factory workers, which reduces pay- 
ments to the local doctor and reduces 
food purchases in the local stores, which 
hurts other farmers all over the coun- 
try—and so on endlessly. The eco- 
nomic interdependence of mankind was 
dramatically illustrated when the war 
cut off tin and rubber from Malaya and 
the Netherlands Indies and thereby ra- 
tioned tinned foods and largely forced 
civilian automobiles off the roads of the 
world. 

The individual worker in a world- 
wide industrial society—-whether he be 
a steel mill operator in Sheffield, a 
coffee grower in Brazil, a lumberman 
in Siberia, a tungsten miner in China, 
a textile worker in Massachusetts—has 
surrendered the ability to produce his 
own food, clothing, and shelter, in or- 
der to increase society’s total produc- 
tive capacity and 
raise the standar 
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of society. ' In exchange for that sur- 
render of independence, society clearly 
owes him an opportunity to earn a satis- 
factory livelihood and to share fully in 
the higher standard of living that his 
surrender of economic independence 
makes possible. The first responsibility 
of the economic system and of society 
is to its human constituents whose con- 
tributions sustain it. 

Such are the factors that now make 
necessary the addition of social and 
economic rights to the traditional rights 
of free speech and assembly, freedom of 
worship, and freedom from arbitrary 
arrest. We have now to explore in 
greater detail the right to work ? 


WHAT CONSTITUTES A RIGHT? 


Many people, including some of good 
will who are quite eager to bring about 
full employment, balk at the concept 
that work is a right. This attitude 
seems to hide a confusion of thought. 
Our modern ideas of rights go back to 
the philosophers of the seventeenth and 
eighteenth centuries, who looked upon 
certain rights as “natural, inalienable, 
and sacred,” as the French Declaration 
of the Rights of Man and of the Citi- 
zen described them. Every man was 
born to these rights. He could never 
be deprived of them by society or by 
society’s agent, the government. By 
inference, the rights endured forever un- 
changing. This was an error, as is evi- 
denced by the history of the right to 
bear arms in the United States Bill of 
Rights. The error has given a good 
deal of rigidity to legal thinking about 
rights, as we shall see later. 

Modern American lawyers, influenced 
by our tradition of judicial enforcement, 
speak of rights as legally protected in- 
terests. A variant of this concept is 

3 For detailed comment on all five of the 
economic and social rights in the Statement of 
Essential Human Rights, see the article by C. 
Wilfred Jenks, “The Five Economic and So- 
cial Rights,” in this volume, 


found in the statement that “rights are * 
hopes or claims that have been granted 
recognition by law.” Neither of ‘the 
foregoing definitions seems adequate to 
guide the makers of constitutions or the 
legislators who must implement consti- 
tutions. We believe that a right can be 
shown to be whatever is essential to the 
freedom of the individuale and to the 
stability of society. 

Human beings must have the right to 
breathe if they are to survive, and the 
right to bear children if society is to 
survive. Yet neither of these primary 
rights appears in the great declarations 
of human rights, because in no society“ 
have large numbers of human beings 
been deprived of them. Until the in- 
dustrial revolution, the right to work 
was in substantially the same category. 
It has always been just as essential to 
man as it is today, but it’did not re- 
quire protection by government, be- 
cause the economic organization of so- 
ciety was not such as to encourage or 
to make possible the depriving of large 
numbers of men of the right to work. 
Occasionally large groups were reduced 
to beggary, as when the English land- 
owners in the sixteenth century trans- 
formed their fields and commons into 
more profitable sheep pastures, turning 
the tenants loose on the highways. But 
the growth of cities and new occupations 
and the opportunities of the New World 
postponed the recognition of the funda- 
mental right to work. What is new to- 
day is not the right to work, but the 
need for social protection of that right. 
The loss of economic self-sufficiency, 
described above, has made protection 
of the right to work a condition of free- 
dom, if not of survival, for the indi- 
vidual. 


ESSENTIAL RIGHTS ARE INTER- 
DEPENDENT 


In the first section of this analysis 
we quoted the Declaration of Santiago 
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- de Chile to the effect that the tradi- 
tional freedoms of speech and religion 
depend upon the protection of economic 
rights. In fact, all the essential rights 
are interdependent. A full stomach 
cannot compensate the slave or the pris- 
oner for the loss of his liberty. It is 
equally true that the right to speak his 
mind or to have his rights determined 
by a court of law cannot compensate the 
man who cannot find work and whose 
family must subsist on relief for the 
loss of his self-respect and his prestige 
in the community. . Freedom must be 
entire, and the separate freedoms bol- 
ster one another. The rights to work 
and to education give meaning and 
value to the rights to speak and to wor- 
ship freely. 

There is still another aspect of the 
interdependence of the economic and 
traditional rights. A mass-production 
society inevitably concentrates power in 
a few hands—in government officials, in 


the executives of corporations, in the 


heads of great labor unions. Conse- 
quently, either such a society must 
achieve a true economic democracy, or 
concentrated economic power will even- 
tually nullify political democracy and 
imperil civil liberties. 


INTEREST OF BUSINESS IN THE 
RicHT TO WORK 


We come now to the other half of our 
definition of rights—“whatever is essen- 
tial to the stability of society.’ The 
argument for the right to work does not 
rest solely on humanitarian grounds. 
The most impersonal business corpora- 
tion, concerned exclusively with profits 
to its stockholders, will find that its 
permanent prosperity depends upon se- 
curing to everyone the right to work. 
The reason is that mass production 
simply will not take place without mass 
consumption. Mass production with- 
out mass consumption is a contradiction 
in terms. Businessmen who still ques- 


tion this need only to look at the charts 
of declining business profits during the 
yedrs of mass unemployment in the 
thirties. To produce, we must consume. 
For industry to mass-produce its hun- 
dreds of thousands of highly special- 
ized articles, it must have a vast and 
stable market. That means continuous 
consumption at a standard of living 
equal to industry’s productive capacity. 
Only fully employed, adequately paid 
workers can consume at such a level 
and can furnish the market indispen- 
sable to business. Our interdependent 
industrial economy simply cannot op- 
erate successfully unless every member 
of our society, the sharecropper and the 
street cleaner as well as the banker and 
the skilled toolmaker, enjoys a high 
standard of living. 

The more we increase our productive 
capacity, as we have done during the 
war, the higher must rise the level of 
consumption and the standard of living 
for everybody. This is not a matter 
about which business—or government 
or labor—is any longer free to make a 
choice. One hundred years ago it might 
not greatly matter to the business of an 
American manufacturer of wagons, for 
example, if half the residents of the 
eastern cities were out of work, so long 
as pioneers needed wagons to open up 
new lands and could cut the timber and 
grow the produce that would pay for 
them. Today the ever increasing com- 
plexity of a completely industrialized 
continent has taken from the manufac- 
turer his economic self-sufficiency and 
independence no less that it has taken 
them from the worker. With any num- 
ber of citizens anywhere in the country 
unemployed and living on a subsistence 
dole, the maker of automobiles or ce- 
ment or shirts or what not starts on 
a slide of decreasing production and 
tightens his belt on constantly shrink- 
ing profits. That slide will never turn 
upwards of itself. There must be posi- 


32 THE ANNALS OF THE AMERICAN ACADEMY 


tive action: to revive mass consumption, 
which is the Siamese twin of mass pro- 
duction. It took the war to furnish 
enough positive action to do the trick 
in 1941. The only possible peace mar- 
ket capable of replacing the war market 
is the unlimited needs of our people. 

A fully developed industrial economy 
introduces a new law to control the 
material relations among men—the law 
of compulsory abundance. Industrial- 
ism has an inner drive that recognizes 
no political boundaries and presses in- 
sistently to cover the globe and to bring 
all men within its system. Because it 
is in its nature co-operative, a mature 
industrial economy can continue to 
function only to the extent that it serves 
equally the needs of all the producers 
and consumers who constitute it. 

All this means that in a completely 
industrial economy, full employment 
with attendant full consumption is vital 
to everybody—to managers, stockhold- 
ers, and bankers no less than to factory 
hands. The reasons are not humani- 
tarian but economic. Without full em- 
ployment an industrial society must 
fall into a tail spin. Protection of the 
right to work is a basic condition of the 
stability of our industrial society. 


THE INTERNATIONAL ASPECTS 


Perhaps it should be emphasized that 
every man and the inhabitants of every 
country, no matter how well favored by 
nature, have a practical self-interest in 
seeing that all other men in all other 
countries are protected from want. The 
higher the standard of living of the na- 
tive of Nigeria or Malaya, the better 
customer he will be of Detroit and 
Manchester and the more he will be 
able to contribute to the usable wealth 
of mankind. Indeed, a satisfactory 
standard of living for all men every- 
where is essential to free the trade chan- 
nels of the world and to ensure some 
degree of economic stability to all lands. 


So long as manufacturers can exploit the - 
labor of masses of men in India, China, 
Japan, Bolivia, or anywhere, the mote 
advanced industrial nations must pro- | 
tect their own standards of living by 
tariffs. Tariffs in “One World” are a 
weapon of division and economic war. 

Finally, we need to remember that 
masses of industrialized men, poisoned 
by want and the fear of want, can be 
quickly organized for aggressive war. 
Improved means of communication— 
the cinema, the radio, the airplane, as 
well as the printed word—furnish con- 
stant evidence to modern man that want 
is not inevitable and is not shared by 
large sections of his fellow men. And 
that knowledge rapidly replaces the age- 
old resignation of the farmer with ag- 
gressive bitterness. A world which saw 
the Axis dictators rise on promises of 
security to impoverished peoples would 
be blind to hope for peace without an 
equal promise and a more solid assur- 
ance of freedom from want. 


MEANS OF SECURING THE RIGHT 
TO WORK 


When a right needs to be defined, it 
needs to be protected. To provide this 
protection, each right defined in the 
Statement of Essential Human Rights 
imposes positive and negative duties 
upon the state. Otherwise the state- 
ment of the right would be no more 
than a pious aspiration. Accordingly, 
the second paragraph of the right to 
work reads: “The state has a duty to 
take such measures as may be neces- 
sary to-insure that all its residents have 
an opportunity for useful work.” Here 
we come to the stumbling block. There 
can be no doubt that imposing on the 
state this responsibility, with its uncer- 
tain implications, arouses more instinc- 
tive opposition than the right itself. 
The proposal shocks ideas and habits of 
thought that have become traditional 
in the United States. It cannot hope 


‘for acceptance until it has justified 
itself in the light of these traditional 
habits of thought. 


OBJECTIONS TO PosITIVE RIGHTS 


The state is the body politic, the 
whole people forming a political body 
with an organized government. The 
state acts through its agent, the govern- 
ment. Consequently the duty imposed 
on the state to take the measures neces- 
sary to ensure an opportunity for use- 
ful work constitutes a directive to the 
government to take positive action. 
Thereby it clashes with the traditional 
legal habit of looking upon rights as 
negative, that is, as restraints on gov- 
ernment. This concept springs from 
the fact that rights defined in the Bill 
of Rights and in the rest of the Consti- 
tution are in the main protections 
against action by the government. 
“Congress shall make no law... 
abridging the freedom of speech.” In 
the United States the protection of such 
negative rights presents relatively sim- 
ple problems. If a man thinks the gov- 
ernment has infringed his right to free- 
dom of speech or assembly, he can go 
all the way up to the Supreme Court to 
obtain redress against the government, 
and that may mean even the nullifying 
of a law passed by Congress. 

This predominance of negative rights 
in the Constitution, coupled with the 
practice of enforcement by the courts, 
has nourished the conviction among 
American lawyers that the only practi- 
cal human rights are those that forbid 
the government from committing cer- 
tain acts against individuals. To grant 
the right to work, which requires posi- 
tive action by government, involving 
complex organization and the expendi- 
ture of public funds, seems to those who 
hold this point-of view not only incon- 
sistent with the American tradition but 
useless, because it is impossible to go 
into a court and force the government 
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to take the steps necessary to ensure 
that a man has a job. 

This traditional attitude seems to 
overlook certain facts. Not all the 
rights in the Bill of Rights are negative. 
Of the first eight amendments to the 
Constitution dealing with specific rights, 
four actually require government to 
take very positive action indeed to pro- 
tect the individual in the rights specified. 
Amendments V, VI, VII, and VIII deal 
with different aspects of the determina- 
tion of the individual’s criminal and 
civil liabilities and rights by “due proc- 
ess of law.” David Riesman, Jr., has 
pointed out what a complicated and 
wonderful mechanism this due process 
of law is. It requires government to 
pass laws and to set up courts with 
their judges, prosecutors, defense at- 
torneys, juries, indictments, rules of 
evidence, regulations affecting bail—in 
short, all the involved and expensive 
machinery for the administration of 
civil and criminal justice. It is only 
because we are born into this mecha- 
nism as we are born into our homes that 
we take it for granted and fail to realize 
either what an immensity of invention 
went into its gradual development over 
the centuries or what an immensity of 
daily effort on the part of government 
is required to keep it running. In 
terms of mechanism and trained per- 
sonnel, a system of social security is 
child’s play in comparison with the sys- 
tem that gives effect to due process of 


' law. 


Because of the inherited court sys- 
tem, traditional legal thought in this 
country has been encouraged to test a 
right by its immediate judicial en- 
forceability. The attitude is that if 
court action cannot protect it, it is not 
practical and therefore should not be 
classed as a right. In fact, the Consti- 
tution nowhere gives the courts the 
power to interpret the Constitution and 
so to protect the individual’s rights 
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against action by Congress or the Ex- 
ecutive. When the first ten amend- 
ments were adopted, many thought that 
as the Constitution was equally binding 
on the executive, legislative, and ju- 
dicial branches of government, each 
branch had the right to determine for 
itself the meaning of its provisions. 
Others thought that Congress alone had 
this authority. Not until 1803 did 
Chief Justice Marshall, in his historic 
opinion in the case of Marbury v. 
Madison, assert the right of the Su- 
preme Court of the United States to be 
the sole final interpreter of the meaning 
of the Constitution. The years have 
solidified this position until it has come 
to be almost undisputed. Those who 
look to the Founding Fathers for the be- 
lief that a right must be capable of im- 
mediate judicial enforcement have for- 
gotten that the procedure originated 
after the Bill of Rights was adopted. 


RIGHTS AS A DEFINITION OF GOALS 


Clearly, if the right to work were 
written into the United States Consti- 
tution today, no one could go to court 
and expect to get an order requiring the 
government or anyone else to give him 
a job. But who shall say that social 
evolution and legal invention will never 
develop new procedures for the enforce- 
ment of rights that now for the first 
time need protection? However, ca- 
pacity for immediate enforcement is not 


the test of a right. A Dill’ of rights is’ 


more than a consolidation of the frac- 
tions of freedom already gained. It is 
a headlight illuminating larger freedom. 
It is a directive to the whole of society 
and a guide to legislators and execu- 
tives in the framing of laws and regula- 
tions that will gradually make the 
rights effective. 

In the French Declaration of the 
Rights of Man in 1789, the Preamble 
states that the representatives of the 


French people have resolved to set‘ 
forth the rights of man 


in order that this declaration, being ever ° 
present to all the members of the social 
body, may unceasingly remind them of 
their rights and duties; in order that the 
acts of the legislative power and those of 
the executive power may be each moment 
compared with the aim of gvery political 
institution and thereby may be more re- 
spected; and in order that the demands of 
citizens, grounded henceforth upon simple 
and incontestable principles, may always 
take the direction of maintaining the Con- 
stitution and welfare of all 


That classic statement very well de- 
fines the reasons for including social 
and economic rights in a constitution. 
They raise the beacon around which 
public opinion can mobilize, by which 
the controlling ideas and values of so- 
ciety can be clarified, and by which the 
acts of legislatures and executives can 
be guided and judged. ‘The rights to 
work, education, food, housing, and so- 
cial security cannot be secured over- 
night. They must come gradually as 
the result of organized and purposeful 
effort. The placing on the state of the 
duty to see that the rights are made 
effective offers the only guarantee that 
such purposeful effort will take place. 
The goal lies ahead. To reach it, we 
must get started. 


FEAR OF GOVERNMENTAL PATERNALISM 


The opposition to governmental pro- 
tection of the social and economic 
rights discussed in’ the preceding para- 
graphs comes in the main from those 
trained in the law. More widespread 
is the opposition based on our tradi- 
tional fear of government and on our 
more recent fear of governmental plan- 
ning. To a greater or less extent, 
Americans all share the fear of govern- 
mental paternalism and of governmental 
dictatorship. History, ancient and re- 
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cent, furnishes plenty of examples of the 

evils of both. 

‘ Referring to Athens at about the time 
of the death of Socrates, the historian, 
Ulrich Wilckin, writes: “More and 
more the state became a charitable in- 
stitution, the chief object of which 
should be to provide for each citizen 
the most comfortable and the easiest 
life and the most entertainment pos- 
sible.” This development resulted a 
half-century later in the “abandon- 
ment of every national policy as only 
material interests were promoted.” 

No informed person can doubt that 
the loss of seli-reliance and the exclu- 
sive pursuit of material security would 
ruin the United States as it is said to 
have ruined Athens. Mankind can 
never escape the ever present danger 
of destruction, whether by government 
paternalism or by Nazi-type moral de- 
generation or by atomic bombs. To 
live is to run risks. But that fact has 
no essential connection with the guaran- 
tee of social and economic rights by the 
state. Men, in an industrial society, 
have a fundamental right to demand 
work, houses, and security from the 
community. They have the right be- 
cause, as has been pointed out, they 
have surrendered the capacity to pro- 
vide these essentials for themselves in 
order to raise the standard of living of 
the whole community. This is a new 
fact in the world, but it is inescapable, 
and to ignore it can only lead to 
disaster. 

Society’s debt to its individual mem- 
bers is not a good living with no strings 
attached. Society owes no able man or 
woman a living; it does owe everyone 
who is able and willing to work the op- 
portunity to work and to earn a satis- 
factory living. The duty imposed on 
government is not to take care of its 
citizens, but to make it possible for the 
citizens to take care of themselves. 
The charge that many Americans would 


rather subsist on a dole than work for a 
living was heard fairly often during 
the depression of the thirties. It seems 
to have disappeared in the face of the 
eagerness with which all Americans, in- 
cluding many classed as unemployable, 
responded during the war to the offer 
of work for a living wage. This experi- 
ence suggests that the provision of the 
opportunity for useful work with ade- 
quate wages to all citizens offers a sure 
way to forestall sapping of the moral 
fiber of the citizens by the dependence 
on government which we rightly fear. 

Naturally, children and those who, be- 
cause of accident, sickness, age, or tech- 
nological unemployment, cannot work 
are in a different category from the 
great majority of employable adults. 
To them society does owe both a liveli- 
hood and education or re-education to 
prepare them to earn a livelihood. The 
reasons are both practical and moral: 
practical to prevent the building up of 
an army of ignorant or embittered citi- 
zens; moral to avoid the brutalization 
that comes from indifference to the 
hardships of others. 


FEAR OF GOVERNMENTAL TYRANNY 
AND PLANNING 


The American Revolution was a re- 
bellion against the tyranny of George 
IO and his violation of the civil liberties 
of the colonists; it was also a rebellion 
against the mercantilism of the English 
government, that is, the government’s 
attempt to prevent the colonies from 
trading except with the mother country 
and to curb manufacture in the colonies. 
Inevitably in the public mind tyranny 
and control of economic activities by 
government merged into one and came 
to bear the same hateful face to Ameri- 
cans. This identification has had an 
enormous influence on the history of 
the United States. It encouraged the 
rampant econdmic individualism which, 
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though it performed wonders in pioneer- 
ing a new continent and producing new 
tools and products, also recklessly rav- 
aged soil and timber and water and 
minerals, unchecked as it was by the 
conserving hand of society. It explains 
the inevitable cry of “loss of our liber- 
ties” raised by affected interests when- 
ever government takes any step in the 
economic field. It explains the recent 
emotional opposition to all proposals 
for planning our economic activities. 

We have just lived through a demon- 
stration that there is no inevitable con- 
nection between tyranny and control of 
economic activities by government. To 
survive and win the war the British 
people wholly, and the American peo- 
ple to a less degree, placed in the hands 
of their governments the power to say 
what factories and farms and mines 
should produce, where citizens should 
work, what we should buy, and what we 
should eat and wear. Yet before the 
war was ended, both American and 
British governments came before their 
peoples hat in hand to ask a renewal 
of their mandates, and no one ever 
doubted that they would abide by the 
result. So much for tyranny. The 
crucial factor in determining whether 
a government shall become a dictator- 
ship, no matter what powers are en- 
trusted to it, is always the strength of 
the people’s attachment to freedom. 

We can never escape the fact that 
eternal vigilance is the price of liberty. 
Wisdom dictates that we beware at all 
times of the concentration of power, 
whether in the hands of government 
officials, of corporation executives, or of 
labor leaders. Power itself is the dan- 
ger. A monopolistic corporation. can 
deprive men of their independence and 
civil liberties just as surely as a dic- 
tatorial government. In fact, economic 
power has always tended to get control 
of political power and to become dic- 
tatorial. ; 


TEE Issue Is DECIDED 


However, any discussion of “whether 
the government shall or shall not do as 
much planning and controlling of eco- 
nomic activities as is necessary to en- 
sure that every able man and woman 
shall enjoy the right to work has be- 
come academic. Does anfone suppose 
that the American people are again 
going to stand for 11,000,000 unem- 
ployed while the rest of them fight for 
the limited jobs available? or for the 
5,000,000 unemployed that some eco- 
nomists describe as inevitable? or for 
3,000,000 unemployed for any length of 
time? Does anyone suppose that the 
much more realistic veterans of this war 
will submit to peddling apples as their 
fathers did in the thirties? Does any- 
one suppose that the 25,000,000 war 
workers who have witnessed America’s 
capacity-to produce and to keep every- 
body gainfully employed will consent 
to tighten their belts at the behest of a 
scarcity economy? 

The alternative that lies before 
the American people, the American 
economy, and the American govern- 
ment is not whether they shall or shall 
not secure the right to work by main- 
taining full employment. It is whether 
they shall or shall not preserve for 
every individual his traditional free- 
doms of religion, speech, assembly, and 
fair trial, while making effective the 
social and economic rights. To retain 
the old civil liberties while securing new 
social and economic rights will put this 
country to perhaps its severest test. It 
is a challenge to our capacity for co- 
operation. It cannot take place with- 
out a revolution in some of mankind’s 
oldest habits of thought. 


INDUSTRIALISM’S CAPACITY TO 
PRODUCE 


We still find it hard to believe in the 
possibility of a high standard of living 
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for everyone, to say nothing of the ne- 
cessity for it. The possibility seems as 
farfetched to us as did the likelihood of 
human flight to the man of 1900. It 
shocks the thinking and conflicts with 
the experience of all previous history, 
during which mankind never had the 
knowledge or the tools to produce 
enough for “everybody, and when, in 
consequence, the comforts and luxuries 
were reserved for the few, and the many 
toiled for mere survival. 

Nevertheless, the war has demon- 
strated to Americans that freedom from 
want is actually theirs for the taking. 
In spite of devoting half of its capacity 
to unbelievably vast production for de- 
struction, there is substantial evidence 
that the United States has managed to 
raise the standard of living of its least 
fortunate 10,000,000 families higher 
than anything they had known before. 
We know now that we can provide all 
our people a healthful diet, good hous- 
ing, medical care, and education. The 
wealth exists in the land, sea, and air; 
men have the knowledge and the skills, 
the power (even without taking atomic 
energy into consideration), and the in- 
dustrial plants and tools needed to ex- 
tract and process the wealth for human 
use. Brains and skill have cracked the 
problem of production. Yet we still 
tend to think—and to act—in the age- 
old terms of not enough for everybody. 


Tar FATAL FALLACY 


The conviction of scarcity leads to 
the error that more than any other 
poisons our society—the belief that one 
man can get what he wants only at the 
expense of other men. This error has 
largely determined the policies of busi- 
ness, agriculture, and organized labor. 
In spite of all the lip service to a free 
market, the instinct and the trend of 
business has been toward monopoly in 
a scarcity market. The goal sought is 
a high profit on each unit produced, 
without risk, on a low turnover. The 


means employed include high prices, 
low wages, throttled production, re- 
straint of new inventions, and strangled 
competition by monopolies and cartels 
and by the explosive political devices of 
high tariffs, quotas, and exchange con- 
trols. The inevitable result is indus- 
trialism’s chronic crisis of want in the 
midst of plenty, the delivery of multi- 
tudes of people to the chaos of inse- 
curity and fear. ‘ 

In this attitude and in these prac- 
tices private industry has not differed 
from most of the rest of us. Many la- 
bor unions have operated on the same 
harmful basis, seeking to protect what 
they conceive to be the welfare of their 
own members at the expense of the rest 
of the community. Thus such unions 
have jealously excluded new members 
while attempting to monopolize jobs. 
In the belief that the total amount of 
available work was limited, some unions 
have restricted production so as to drag 
out jobs. In this they have greatly in- 
creased costs, notably in the building 
industry, and have thus harmed them- 
selves as well as other workers by re- 
ducing the amount of building the pub- 
lic could afford. Some labor unions 
have contributed to monopoly and high 
prices by joining with contractors and 
materials dealers to exclude competition. 

There is no justification for picking 
out labor unions for special blame any 
more than private industry. They are 
victims of the same mistake we have all 
made. But none of us can afford to go 
on making that mistake. To avoid 
disaster or complete state operation of 
industry, all of us—manager and fac- 
tory hand, stockholder and farmer, 
legislator and public—have got to ac- 
cept the gospel of full production and 
full employment. Management cannot 
avoid major responsibility. To make 
mass production and mass consumption 
succeed, private industry must strive 
for high output at ever lower unit costs, 
lower unit prices, and lower unit profits; 
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it must pay high real wages (i.e., high 
in relation to the cost of living), and 
operate in a freely competitive market. 
In other words, the goal of industry 
must be to make more and more houses, 
cars, radios at ever lower prices and to 
pay higher real wages in order that 
each of us can buy more and more of 
its output so that it can increase its 
total profit through large sales. 

Obviously, in so complex and inter- 
dependent an economy as ours, no one 
industry can follow these practices un- 
less all do. And, human nature being 
what it is, some individuals will not un- 
less they are compelled. That creates 
the necessity for minimum wage laws, 
antitrust and antimonopoly laws, and 
a host of similar lagislation by govern- 
ment that may be described as essen- 
tially negative. 


NEED FOR CONSTRUCTIVE MEASURES 


But constructive policies and pro- 
grams are always more effective than 
negative ones, just as the provision of 
a sanitary water supply proved more 
efficient in treating typhoid fever than 
medical cures. A national program to 
secure the right to work, such as the 
Full Employment Bill, is the posi- 
tive measure needed—possibly the only 
measure that can hope—to keep the in- 
dustrial economy running under a sys- 
tem of private initiative. It puts the 
emphasis where it belongs, on the wel- 
fare of the individual human being. 
By the effective teaching of experience 
it can in time discredit the dangerous 
belief that one man’s gain must be an- 
other man’s loss, and substitute for it 
the truth by which alone an industrial 
economy can succeed: that none can 
prosper unless all prosper. 


ESSENTIALS OF A FULL-EMPLOYMENT 
PROGRAM 


There is general recognition that a 
positive program to secure the right to 


work to all must include at least these 
three features: (1) the organization ef 
financial policies, particularly tax poli- 
cies, so as to encourage the fullest pro- 
duction and consumption of goods; (2) 
the maintenance of adequate arrange- 
ments for vocational guidance and train- 
ing, placing, and transfer of workers as 
necessary; (3) the provisién by govern- 
ment of useful employment whenever a 
sufficient volume of private employment 
is not available. 

Without this last provision, the right 
to work must remain a fraudulent 
promise. In considering the opposition 
to the provision, two points merit con- 
sideration. One, recently made by Mr. 
Guy Greer, is that as our economy de- 
velops there emerges an ever larger 
volume of essential activities which do 
not invite private industry operating for 
profit and which yet furnish services in- 
dispensable to private industry. Obvi- 
ous examples are the building of roads 
and airports and dams. But much 
vaster are the employment opportuni- 
ties offered by the perpetual need of 
conservation and restoration of our na- 
tional resources—soil, timber, water, 
minerals, and wild life. The Tennessee 
Valley Authority demonstrates what 
such activities on a large scale can 
mean to private enterprise by farmers 
and manufacturers. Only government 
can hope to operate on the scale of the 
TVA. The needs of our soil, on which 
all of us depend for survival, can give 
vital employment indefinitely to all the 
human brains and hands that our pri- 
vate economy can spare. 

The major objection to the provision 
of employment by government is based 
on fear of deficit financing. There is 
perhaps only one thing’ worse than long- 
continued deficit financing by govern- 
ment, and that is incomplete use of our 
productive men and machines. Only 
production can pay taxes, and only 
taxes can render unnecessary deficit 
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financing. The first essential is to that task in a free economy. Yet-the 
keep all our people usefully employed. obstacles to be overcome are not pri- 
Nothing is to be gained by failing to marily physical; they lie in the minds 
recognize the immense difficulties of and wills of men. 
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The Five Economic and Social Rights 


By C. WILFRED JENKS 


HIS discussion is a detailed com- 

ment on Articles 11 to 15, inclu- 
sive, of the Statement of Essential Hu- 
man Rights, which is reproduced in this 
volume and to which the reader is 
hereby referred. 


ARTICLE 11—EDUCATION 


“A general diffusion of the advantages 
of education” is, to quote the constitu- 
tion of Maine, “essential to the pres- 
ervation of the rights and liberties of 
the people.” Literacy, which opens 
the door to the accumulated knowledge 
and thought of mankind, is necessary 
to vitalize freedom of speech. As so- 
ciety ‘grows more complex, education 
becomes the sine qua non of reasonable 
equality of opportunity for each indi- 
vidual, The gravity of the problems 
confronting modern statesmanship and 
the ever growing need for new technical 
skills also give the general diffusion of 
education a significance for society un- 
paralleled in earlier periods of human 
development. Disraelis quip, “We 
must educate our masters,” states the 
problem only in part; universal edu- 
cation is essential for the efficient 
technical operation of an industrial so- 
ciety; it is an invaluable asset for na- 
tional defense; it is indispensable to 
enable economically interdependent men 
to protect themselves from enslavement 
by concentrations of public or private 
power. 

The education to which the statement 
postulates a right is not limited to some 
conventional minimum of education re- 
garded as appropriate to some particu- 
lar class or station, but is intended to 
embrace educational opportunities for 
the full development of every indi- 
vidual’s ability and personality. The 
conception of what opportunities are 


necessary for this purpose will naturally 
expand with the growth of knowledge 
and understanding and with the growth 
of the resources available for the ad- 
vancement of education. Like all social 
rights, the right to education has a dy- 
namic content. 

“Education of the primary standard” 
is the indispensable minimum which 
must be compulsory for every child. 
The compulsion is, of course, directed 
primarily at the parent or guardian of 
the child, but there is nothing inap- 
propriate in the inclusion in a statement 
of social rights of the obligation of ev- 
ery child to receive a primary educa- 
tion, since such an education is the 
foundation without which he could not 
enjoy his other rights. The content of 
the primary standard will naturally 
differ from country to country and will 
not stand still within a country. 

The importance of free primary edu- 
cation as the basis of educational, so- 
cial, and economic equality of oppor- 
tunity is hardly likely to be contested. 
Experience in many lands has demon- 
strated that provisions for education 
above the primary standard should 
eventually include secondary and higher 
education, vocational training, and 
adult education. Without such facili- 
ties, no people can obtain full benefit 
from the possibilities of modern science 
and of industrialization. All these fa- 
cilities should be of varied types, for an 
educational system which is either too 
exclusively literary or too exclusively 
technical in emphasis may pare the 
national perspective. 

Adult education has a threefold im- 
portance that recommends it for inclu- 
sion in the program for “further educa- 
tion” of all countries. It is the key to 
the elimination of illiteracy in countries 
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where compulsory elementary education 
is a recent innovation; it is a necessary 
condition of satisfactory readjustment 
to the greatly changed conditions re- 
sulting from the war (and in this aspect 
includes the re-education of the peoples 
who have been hypnotized by totali- 
tarian regimes); and it is a permanent 
need in a dýnamic society with a con- 
tinually growing body of knowledge and 
constant changes in technological con- 
ditions. 

The various ways of making educa- 
tional facilities “effectively available” 
include free education, a generous schol- 
arship system, or a recognized national 
practice in virtue of which students are 
able to work their way through institu- 
tions of higher education. The word 
“effectively” is included to make it quite 
clear that what is required is de facto 
effective access to all grades of educa- 
tion irrespective of the economic cir- 
cumstances of the person seeking edu- 
cation. 

The phrase “to all its residents” has 
a double connotation. On the one hand 
it makes it clear that it is not intended 
to formulate an obligation tọ make sec- 
ondary and higher education available 
_ to nonresidents. On the other hand, it 


bars discrimination on the basis of race, . 


color, creed, or sex. It does not in all 
circumstances debar the separation of 
races or sexes in different schools, sub- 
ject to adequate facilities being made 
available to each differentiated group. 
There must naturally be some limita- 
tion upon the obligation of the state to 
provide facilities for education above 
the primary standard. Nothing in the 
article would prevent the state from 
setting up, as a criterion for admission 
to the enjoyment of such facilities, an 
objective test of capacity to benefit 
therefrom. Furthermore, the needs of 
society must help to determine the na- 
ture of the instruction to be made avail- 
able. The state would be under no 


obligation to educate all its young men 
to be lawyers or all its young women to 
be violinists, even though they might 
demonstrate capacity in these fields. 
These considerations suggest the need 
for educational counseling, closely as- 
sociated with a continuous study of em- 
ployment opportunities and social needs, 
as a part of the state’s educational sys- 
tem. 


ARTICLE 12—-WorK 


The “right to work” as a slogan dates 
back at least to 1848, but its general ac- 
ceptance by almost all shades of politi- 
cal and economic thought is attributable 
to a world depression sandwiched be- 
tween periods of full employment re- 
sulting from two world wars. It now 
holds the central place among the so- 
cial claims which the common man ex- 
pects the economic system to satisfy. 

The duty of the state has been formu- 
lated in terms which do not imply any 
particular type of economic or social 
system. It does not go beyond the 
measure of agreement which it is be- 
lieved now exists among the responsible 
advocates of all the numerous varieties 
of political, economic, and social phi- 
losophy. This measure `of agreement 
embraces three fundamental points: 
(1) that the provision of useful work 
for all is one of the basic social objec- 
tives in the light of. which economic and 
financial policy must be determined; 
(2) that in order to maintain the vol- 
ume of employment at the highest pos- 
sible level, it is essential to have an 
adequate organization of the employ- 
ment market; (3) that in order to make 
the right to work effective, employment 
must be provided by the state whenever 
a sufficient volume of private employ- 
ment is not available. 

The first of these points implies a 
duty of the state so to direct the whole 
of its economic and financial policy as 
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to maintain the highest possible level of 
employment and avoid recurrent fluc- 
tuations of crisis dimensions.* 

The second involves the need to main- 
tain or ensure the maintenance of ade- 
quate arrangements for vocational guid- 
ance and training, placing, and the 
transfer of workers as necessary; there 
is a substantial body of international 
standards relating to these matters, 
evolved mainly under the auspices of 
the International Labor Organization.” 

The volume of employment that the 
state itself must furnish will, in a free- 
enterprise economy, be determined by 
the extent to which private industry 
succeeds or fails in providing useful 
jobs for all. Consequently, the more 
private industry insists that government 
confine its activity in the economic field 
to regulation, the greater becomes the 
responsibility of private industry so to 
organize and conduct its operations as 
to ensure full employment and pre- 
clude the necessity for direct action by 
the state. 

The right to work must be under- 
stood as the right to suitable and useful 
work affording scope for the capacities 
of the individual. Mere relief’ work 
which has no positive social value can- 
not be regarded as an adequate fulfill- 
ment of the right. 


ARTICLE 13—CoNDITIONS OF WORK 


Reasonable conditions of work in- 
clude fair pay, a limitation on hours of 
work, weekly rest periods, holidays with 
pay, and reasonable provision for the 


1 On this subject see the statement of policy 
recently issued by the British Government: 
Employment Policy, Cmd. 6527, London: His 
Majesty’s Stationery Office, 1944. 

2See more particularly The International 
Labour Code, 1939, Book I, pp. 9-44, and 
Book III, pp. 157-68; and the Employment 
(Transition from War to Peace) and Employ- 
ment Service Recommendations, 1944, in Ofi- 
cial Bulletin of the International Labor Office, 
Vol. XXVI, No 1, pp. 61-75. 


health, safety, and welfare of employees 
at their working places. o 

In some countries wage rates will 
normally be fixed by free collective 
bargaining; in others this may be ex- 
ceptional. Where wages are satisfac- 
torily and effectively regulated by free 
collective bargaining, state intervention 
may be unnecessary. In “other cases, 
rates agreed by collective bargaining 
will be enforced by some kind of state 
machinery. In still other cases, wages 
will be regulated by state machinery. 
Wage regulation of this third type has 
been found necessary in countries with 
a wide variety of economic conditions 
and social outlook, and the differences 
between countries are likely to be dif- 
ferences in the proportions in which 
these three-types of regulation are com- 
bined, rather than anything more abso- 
lute in character. The duty which it is 
proposed to place upon states is that 
of maintaining or ensuring the mainte- 
nance of effective arrangements, which 
may include the above methods of 
regulation in varying proportions. No 
attempt is made to indicate the criteria 
on the basis of which the fairness of 
rates of pay is to be determined. This 
subject bristles with difficulties and con- 
troversial issues. The evolution of satis- 
factory wage policies requires continu- 
ous international co-operation, national 
action, and industrial negotiation. 

It has been common for modern states 
to take special measures designed to en- 
able agriculturalists and other independ- 
ent workers, as well as employees, to 
earn fair money incomes, Arrangements 
for this purpose normally involve state 
subsidies and/or price control, and raise 
questions too complex and controversial 
to be dealt with within the limits of this 
article. For effective international ac- 
tion in respect of farmers’ incomes, re- 
liance must be placed on conventions 
regulating agricultural production, such 
as the International Wheat Agreement, 
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` the International Sugar Agreement, the 
Inter-American Coffe Agreement, and 
others.® 

Legislation of varying scope limiting 
hours of work exists in almost all indus- 
trialized countries, and has been widely 
influenced by the international conven- 
tions and recommendations on the sub- 
ject adopted under the auspices of the 
International Labor Organization; * but 
the duty of the state postulated by Arti- 
cle 13 can be discherged without legis- 
lation if hours of work are effectively 
and satisfactorily r2gulated by collec- 
tive agreement or some other means. 

Most of the international instruments, 
constitutional provisions, and legislation 
relating to hours o work provide for 
specific limitations cf hours; but in an 
international statem2nt of essential hu- 
man rights, it is undesirable to go be- 
yond a general reference to the subject. 
Different levels of hours will be ʻap- 
propriate in differert countries, in dif- 
ferent occupations, and at different 
times. In such a general reference it is 
unnecessary to mertion the numerous 
questions of ‘detail normally dealt with 
in hours-of-work legislation, such as 
classes of employees exempt from lim- 
its of hours, classes of employees with 
normal hours in excess of the general 
limits, arrangements regarding averag- 
ing and overtime, tre suspension of the 


limits of hours in emergencies, and’ 


similar matters. 

Weekly rest arrangements and pro- 
vision for holidays with pay are a natu- 
ral complement to the regulation of 
hours, provision for which has now be- 
come a well-established feature of the 
legislation of many countries.” 

* For these agreements see International La- 
bor Office, Intergovernnental Commodity Con- 
trol Agreements, Montreal, 1943. 

4For which see The International Labour 
Code, 1939, Book II, pp. 54-126 and Ap- 
pendix VII, pp. 858-70. 

5 For the existing international standards on 
these matters see The International Labour 
Code, 1939, Book I, p>. 127-39. 


The right to reasonable conditions of 
work, like the other social rights, has a 
dynamic content. The progressive at- 
tainment of conditions under which 
everyone can take pride and pleasure 
in both his place of work and his work 
itself is a major need of industrialized 
societies, and is rightly tending to be- 
come a leading preoccupation of gov- 
ernments, management, and labor alike 
in many countries. 


ARTICLE 14—Foop AND HovusIince 


The article on food and housing pro- 
claims the right to the basic material 
constituents of a civilized standard of 
life, which are the key to health and 
vigor for all members of the community 
and are particularly important to en- 
sure the welfare of the children of the 
race. The inclusion of this article in 
addition to Articles 12, 13, and 15 is a 
recognition of the inability of individu- 
als massed in cities in an industrial so- 
ciety to ensure themselves adequate 
food and housing by their unaided ef- 
forts. The duty imposed on the state 
is not that of providing adequate food 
and housing to members of the commu- 
nity; it is that of taking such measures 
as may be necessary to ensure that they 
have an opportunity to obtain these 
necessities. The article does not sap 
the self-reliance of men. It guarantees 
nothing to the loafer. 

It is not intended to suggest that 
there should be uniform minimum 
standards of nutrition and housing for 
the whole world. What is adequate will 
naturally vary with climate, stage of 
economic development, and similar fac- 
tors. The concept is intended to be 
both an elastic and a dynamic one. 

To illustrate the measures which it 
may be necessary for the state to take 
under varying conditions, we must turn 
to experience. Experience has shown 
that in an industrialized society pure 
food laws are always necessary to pro- 
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tect the consumer against- diseased and 
unwholesome food, and that to ensure 
a continuous flow of essential food- 
stuffs at prices within the reach of the 
ordinary consumer the state must pro- 
tect him against corners and monopolies 
and secure by many diverse controls 
the continuous functioning of a gigantic 
and complicated mechanism of produc- 
tion, processing, and transportation. 
The measures required may vary con- 
siderably with circumstances. Grade 
labeling of foodstuffs may be desirable. 
So may regulations requiring the vita- 
minization of certain foodstuffs, espe- 
cially in countries where there are food 
shortages or where current standards of 
nutrition are particularly low. Arrange- 
ments for the feeding of school children, 
for the establishment of canteens at 
workplaces, and for popular restaurants 
under public control may be necessary 
in certain countries. The state may-at 
times need to subsidize certain foods, 
e.g. milk and dairy products. The pub- 
lic holding of stocks of certain food- 
stuffs (e.g. wheat and sugar) in order 
to guarantee the constant availability of 
adequate supplies at reasonable prices 
may be desirable. Large-scale planning 
of crops may be necessary.® 

Similar considerations apply to hous- 
ing. The accumulated experience of 
cities and metropolitan areas since the 
first days of the industrial revolution 
has led to the realization that to pro- 
vide adequate modern housing requires 
five major steps: (1) city planning and 
zoning, which involve control of the 
layout and uses of land, relating the 
sites of industry and commerce to that 
of housing, planning boulevards, streets, 
transportation, and utilities, limiting 
density, and so on; (2) financing, which 
involves the whole complicated field of 

6 On the whole matter see United Nations 
Conference on Food and Agriculture, Hot 
Springs, Virginia, May 18 to June 3, 1943, 
Final Act and Section Reports, U. S. Govern- 
ment Printing Office. 


mortgage credit, interest rates, and ° 
fees; (3) construction, which involves 
control of building standards to pro- 
tect life and health; (4) design; and 
(5) management. The last two steps 
are major factors in the quality and the 
cost of housing. The renters, who con- 
stitute the majority of inhabitants in 
all industrial countries, have no control 
over any of these essential elements and 
are almost completely at the mercy of 
others for the quality and the cost of 
their housing. In big cities, even the 
wealthiest of home owners cannot con- 
trol the essential factors that enter into 
city planning and zoning. Even if they 
flee to adequate housing in the distant 
suburbs, they must pay the daily pen- 
alty of commuting. Nothing less than 
a high degree of co-operation among 
many private agencies under the super- 
vision of government and in the frame- 
work of a government plan can make 
adequate housing available to modern 
urban man.’ 

The degree and scale of the govern- 
ment action necessary will vary with 
circumstances. In urbanized societies, 
public health regulations embodying 
sanitary requirements, and building 
regulations embodying safety require- 
ments, to be fulfilled by housing are 
always necessary. So are standards of 
maximum density to prevent overcrowd- 
ing. As urbanization develops, city (or 
town) and country planning becomes 
increasingly indispensable and is clearly 
a public responsibility. It is frequently 
necessary for states or municipal au- 
thorities to undertake or to subsidize 
large-scale building programs in order 
to secure the observance of adequate 
housing standards. This is especially 
true as regards low-rent housing. State 
action is frequently necessary to facili- 
tate the acquisition of land for housing 


7For a discussion of the whole subject see 
Nathan Straus, The Seven Myths of Housing, 
New York, 1944. 


Tse Frve Economic AND SOCIAL RIGHTS 45 


- schemes. Control of the mortgage busi- 
ness and ‘establishment of nation-wide 
reserves under public control have 
proved necessary in many countries. In 
some countries, employers are required 
in certain circumstances to provide 
housing of a prescribed standard for 
their employees. In others, social in- 
surance funds play a large part in the 
‘promotion of low-cost housing schemes. 


ARTICLE 15—SocraL SECURITY | 


Social security is the counterbalance 
to the peculiar risks of an industrialized 
society, in which men are removed from 
direct support by and reliance on na- 
ture and the family and are subject to 
accidents and disasters which it is be- 
yond their power to control or escape. 
While full scope is left to private initia- 


tive to accept as much of the responsi- . 


bility as it can and will, and private 
industry in many lands has proved that 
systematic effort to protect the health 
and to assure the security of its em- 
ployees increases production and is a 
profitable investment, universal experi- 
ence has shown that state-organized or 
co-ordinated social security schemes are 
altogether indispensable in an indus- 
trialized society. The responsibility of 
the state to take care of the unfit who 
lack private resources has been recog- 
nized and accepted for centuries; the 
characteristic development of modern 
times has been the substitution for pub- 
lic charity to the indigent of a legal 
right generally based on the insurance 
principle. 

The nature of the arrangements made 
for social security will differ from one 
country to another, especially in re- 
spect of the proportion in which 
compulsory and voluntary arrange- 
ments, contributory and noncontribu- 
tory schemes, and state schemes and 
autonomous arrangements, are com- 
bined. Article 15 is intended to al- 
low a wide diversity of types of organi- 


zation and standards of protection in 
different countries, subject to the fulfill- 
ment of the conditions stated below.: 

The arrangements should apply to 
everyone. In the earlier stages of the 
development of social security arrange- 
ments, it is common to limit them to 
certain occupations and to except from 
their scope persons working on their 
own account, workers whose remunera- 
tion exceeds ‘a prescribed amount, non- 
manual workers, and various other 
groups. As the arrangements are de- 
veloped their scope should be extended, 
in the first instance so as to include, 
subject to any exceptions which may 
be necessary for cases which cannot be 
provided for on an insurance basis, all 
persons ordinarily engaged in employ- 
ment for remuneration and persons of 
small means working on their own ac- 
count in industry, commerce, and agri- 
culture, and ultimately so as to cover 
the whole population. 

It is increasingly recognized that in 
a rational organization of social security 
arrangements great stress’ must be Jaid 
on the “prevention of sickness and acci- 
dent,” if only to keep the cost of ade- 
quate social security standards within | 
reasonable limits. Preventive activities 
will necessarily include industrial acci- 
dent codes, penalties for negligence, 
educational efforts, research in medicine 
and sanitation, and public health regu- 
lation. 

Medical care is an essential feature of 
social security schemes and must be as- 
sured from the cradle to the grave; it 
should cover childbirth, sickness, acci- 
dent, and invalidity, and be so organ- 
ized as to ensure that complete preven- 
tive and curative care is available at all 
times to all members of the community.’ 


8 International standards on the subject have 
recently been formulated by the International 


. Labor Conference in the Medical Care Recom- 


mendation, 1944; see Oficial Bulletin of the 
International Labor Office, Vol. XXVI, No. 1, 
pp. 29-45, 
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The conditions on which “compensa- 
tion for loss of livelihood” is granted, its 
duration, and its amount, will neces- 
sarily differ from country to country. 
In some cases uniform amounts will be 
paid to all beneficiaries of a scheme; in 
others a proportion of earnings, which 
may vary with circumstances, will be 
paid. The words are intended to cover 
loss of earnings by reason of any of the 
risks normally provided against by so- 
cial security schemes, e.g.: occupational 


accidents or disease; sickness; child- * 
birth; old age or invalidity; death of 
the breadwinner; unemployment® . ° 


9 For a general discussion of the whole sub- 
ject see International Labor Office, Studies 
and Reports, Series M, No. 18, Approaches to 
Social Securlty—An International Survey. Re- 
vised international standards on the subject 
have recently been formulated by the Inter- 
national Labor Conference in fhe Income Se- 
curity Recommendation, 1944: see Official 
Bulletin of the International Labor Office, 
Vol. XXVI, No. 1, pp. 4-25. 
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Freedom Is Unsafe Without Self-Government 
By KARL LOEWENSTEIN 


NE test of the essentialness of any 
right certainly is whether its ab- 
sence can deprive men of other essential 
rights. To apply this test to the po- 
litical right to participate in the gov- 
ernment of one’s country, we need only 
ask: Is freedom of speech, of the press, 
of religion, or freedom from arbitrary 
arrest safe in a dictatorship? The 
times answer for us. In whatever na- 
tion the keystone of political rights has 
been taken from free men, the whole 
arch of their freedom has collapsed. 

It may be argued that an authori- 
tarian government—that is, one which 
exercises political power without being 
dependent on popular participation— 
need not take away individual rights. 
History records- no instance of a gov- 
ernment not democratically organized 
and controlled which, in the long run, 
has respected men’s liberties. Either 
men have had to alter such governments 
and make them politically responsive to 
the public will (usually by bloodshed), 
or the governments have ignored and 
flouted such liberties as men had. How 
can an authoritarian government allow 
men freedom of speech to criticize it? 
Human rights in a dictatorship are a 
contradiction in terms. There can be 
no security for the liberties of the indi- 
vidual unless the government is con- 
trolled by the people, unless the people 
can turn it out, and unless the opposi- 


tion can freely protest if the govern- ` 


ment violates any man’s rights. 

It now appears clear, also, that men 
in every nation must have the right to 
control their government if there is to 
be any chance for peace. Unless de- 
mocracy is made safe in the world, 
neither freedom nor peace will be safe. 
Admittedly the difficulties of planting 
effective political democracy in Ger- 


47 


many and Japan and of extending it to 
the backward areas of the world are 
immense and will take time; but there 
is no reason for not recognizing the goal 
that must be reached. Certainly no 
statement of essential human rights 
that failed to include the right to par- 
ticipate in government would any longer 
be complete or practical. 

In such constitutional democracies as 
the United States, though the right to 
take part in government is not specifi- 
cally listed in the Bill of Rights, it is 
inherent in and guaranteed by the en- 
tire Constitution. Inclusion of the po- 
litical right in the catalogue of funda- 
mental human rights, equal in rank to 
freedom of religion and of assembly, 
has the immense psychological advan- 
tage of stamping political democracy 
not aS a mere technical convenience 
but as a necessity. Moreover, raising 
the political rights to the level of other 
human liberties stresses the totality and 
mutual dependence of all rights. Free- 
dom to hold political opinions, to or- 
ganize in political parties, to assemble 


for political purposes, is inconceivable 


without freedom to elect a representa- 
tive government and to hold it account- 
able; likewise, free elections are incon- 
ceivable without the other freedoms. 


PorrticaL DEMOCRACY DEFINED 


No one has found a better definition 
of political democracy than Lincoln’s: 
“Government of the people, by the peo- 
ple, for the people.” The achievement 
of this end does not mean that all na- 
tions must be poured into the particular 
governmental mold with which we are 
familiar in the United States. In classi- 
fying states and government, political 
science distinguishes between the form 
of a state (republican, aristocratic, 
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monarchical, or theocratic) on the one 
hand, and the form of government 
(autocratic, authoritarian, dictatorial, 
fascist, totalitarian, or democratic) on 
the other. In our time the form of the 
State, as such, matters little. Great 
Britain is formally a monarchy, and yet 
she meets the requirements of political 
democracy. Italy under Fascism, like- 
wise a monarchy as to the form of state, 
was dictatorial in government. There 
are certain minimum standards for the 
form of government which, if satisfied, 
make a state a democracy regardless of 
its outward form; if absent, the state 
cannot be a democracy. 

Each state must have a democratic- 
representative organization, ‘a parlia- 
ment or national legislature. This rep- 
resentative body must be chosen 
through elections which are frequent 
enough to allow a reasonably continu- 
ous manifestation of the popular will. 
Political parties must be permitted to 
participate freely in elections by offer- 
ing candidates and platforms. Elections 
must be based on suffrage sufficiently 
general to be a true expression of popu- 
lar will; they must be secret and must 
be honestly conducted. No government 
is legitimate which perpetuates itself in 
violation of these principles. Perhaps 
one may add here the requirement that 
a democratically organized state must 
have a judiciary whose members exer- 
cise their functions without legislative 
or executive interference. The sum to- 
tal of these institutional arrangements 
is political democracy. 


UNDEMOCRATIC ACTIVITIES IN A 
PorrrrcaL DEMOCRACY 


One purpose of guaranteeing human 
rights is to enable men to disagree, for 
disagreement contributes to growth and 
to a healthy society. An opposition 
party is essential to keep the antiseptic 
searchlight of criticism trained on gov- 
ernmental policies and actions. But in 


a political democracy, opposition cannot * 
be permitted to degenerate into a denial 
of the principles on which political de- . 
mocracy is based. This is the evil of - 
fascism. It abuses the privileges of 
freedom and democracy to destroy free- 
dom and democracy. As indicated in 
Article 18 of the Statement of Essential 
Human Rights,’ individual rights find 
their natural limits in the rights of 
others. Those who wish to destroy 
these rights have no right to be pro- 
tected in their aim to destroy. The 
difficulty, of course, is to find a practi- 
cal means of curbing destructive and 
intolerant activities without weakening 
the value of the rights. But this diffi- 
culty may be more apparent than real. 

It may be that some nations, for his- 
torical and psychological reasons, are 
more inclined toward authoritarian and 
dictatorial institutions than others 
which, with a longer experience in self- 
government, have acquired a broader 
basis of confidence in their own ca- 
pacity to select and control their lead- 
ers. But even among the most au- 
thority-minded peoples, dictatorship 
could not have conquered the masses 
had it relied on the spoken word or 
propaganda alone. The success of to- 
talitarianism is based on the masterly 
combination of mass propaganda and 
mass organization. This pernicious al- 
liance between propaganda against de- 
mocracy and organization to take power ' 
from democracy furnishes the techno- 
logical conditions for modern dictatorial 
government. So we must forbid and 
prevent that alliance. The constitu- 
tional-demacratic state is operated by a 
set of rules to which those in the game 
subscribe. If a team on a football field 
declares that it will win the game by 
shooting the opposing team, it will cer- 
tainly win it; but it would seem wiser to 
exclude the team from the field before 
it destroys the game and the rules. 

1 Reproduced in this volume. 
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What this means practically is that 
antidemocratic, pro-totalitarian, or pro- 
. dictatorial propaganda, as such, should 
- be permitted only as long as it abstains 
from consolidating itself as an organi- 
zation for the accomplishment of its 
nondemocratic aims. Antidemocratic 
propaganda should not be permitted to 
condense itself in a powder chamber. 
Consequently, while freedom of expres- 
sion need not be withheld from anti- 
democratic individuals, antidemocratic 
parties must be denied protection under 
the right of free organization and as- 
sembly. They must be denied partici- 
pation in elections for parliaments and 
offices. It would seem obvious that 
representatives of antidemocratic parties 
or movements must not be candidates 
or officials in a democratic state. The 
danger point is reached where propa- 
ganda begins to organize for the 


achievement of antidemocratic ends. If . 


antidemocratic propaganda is deprived 
of the chance to organize itself in a po- 
litical party and to participate in the 
government of the state, it becomes 
largely ineffective. 

Article 3 on Freedom of Speech and 
Article 5 on Freedom to Form Associa- 
tions, as: well as Article 18 on Limita- 
tions on Exercise of Rights (all of the 
Statement of Essential Human Rights), 


seem effectively to make a’ workable 
distinction between permitting intoler- 
ant individuals full freedom to have 
their say and allowing them the right to 
do anything about effecting their de- 
structive purposes. War and emergency 
legislation have rendered such self-de- 
fense of militant democracy less ob- 
noxious than it might have been some 
years ago. Many democratic states 
have placed on the books legislation 
which prevents the translation of per- 
missible antidemocratic opinion into il- 
legal antidemocratic propaganda and 
organization. The degree of repression 
applied varies in intensity according to 
the stability of democratic traditions 
and institutions. Countries like Swe- 
den, Belgium, Switzerland, and Great 
Britain were able during the war to 
deal with antidemocratic movements 
within their boundaries with less se- 
verity than others in which democracy 
was more exposed to internal danger. 
Even the United States could not avoid 
checks on subversive activities, though 
the technique applied was disclosure 
and not repression. Whatever may be 
the approach and the solution in the 
individual country, it should be clearly 
established that the right to participate 
in one’s government does not imply the 
right to destroy it. 
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International Protection of Basic Interests 


By Warren A. SEAVEY 


ERIOUS illness invites drastic reme- 

dies. The change of opinion by 
the people of the United States—the 
ease with which the Charter of the 
United Nations went through the Sen- 
ate—is an indication that we have come 
to realize that war has become the 
greatest enemy of mankind and that 
we can no longer afford to neglect the 
internal affairs of other nations. With- 
out believing that we are necessarily 
our brothers’ keepers, we have learned 
that self-preservation requires that we 
carefully watch, and try to check, con- 
ditions which may result in the desire 
for aggression. By this time we should 
know the symptoms and the growth of 
the disease. Only a complete disregard 
of the affairs of other countries blinded 
us to the implications of the training of 
the German and Japariese people, which 
were obvious to the relatively few who 
were informed. It is because our eyes 
are opened for the moment that we al- 
most unanimously agree to the loss of 
sovereignty which is involved in our 
membership in the United Nations. 
For despite the phrasing which would 
seem to indicate that it is a league of 
sovereign nations, it is obvious that the 
agreement is a surrender of that com- 
plete claim to do as we please, free 
from all control, which sovereignty 
connotes. 

It should, however, be borne in mind 
that, for the United States at least, this 
is a “shotgun” marriage, entered into 
under stress of great emotion and only 
because no other chance for escape from 
relative chaos seems possible. The 
planners of the United Nations pro- 
ceeded with infinite caution, imposing 
only the bare minimum of obligations 
upon the members. On the whole, they 
may have been right. If the plan is to 
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work at all, it must have the whole- 
hearted support of the people of the 
United States, and this it now has. Be- 
cause of the limited objective there was 
no opportunity for the development of 
the feeling which finally prevented us 
from membership in the League of Na- 
tions. It must now be our effort to 
make effective the imperfect instru- 
ment, obviously a compromise based on 
an understanding that the evils of na- 
tionalism and the defects in human na- 
ture are still with us. The dangers to 
the existence of the Organization will 
come during the inevitable economic 
strains of the postwar years and when 
we begin to forget the dread which 
brought the nations together. 


CoNSOLIDATING Our GAINS 


With this in mind, it will not do for 
the friends of international co-opera- 
tion to sit idly by and accept as the 
final goal the first objective which has 
been won. We already have warnings 
of the sniping which is likely to occur. 
During this period of danger, the new 
organization is likely to fall apart if it 
does nothing more than to quell in- 
ternal disturbances. It must have a 
positive program which will appeal to 
the imagination of men the world over. 
It is because Shinto and National So- 
cialism appealed to man’s basic in- 
stincts, the desire to be superior to his 
fellows and to dominate them, that they 
obtained the complete obedience of their 
devotees which changed decent people 
into brutes. If the United Nations is 
to be successful, it must create an en- 
thusiasm for its objectives which will 
equal that of the nationalist fanatics. 
To have peace is not enough. The hot 
hatred of war will pass anc the inherent 
selfishness of nationalism will again 
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gain supremacy unless we can give to 
the international organization some- 
‘thing more to do than merely snuffing 
` out the fires which may be started as 
the ambitions of national leaders again 
come into conflict. The dangers of 
doing too much are not as great, I be- 
lieve, as the dangers of doing too little. 

And while it is a mistake to believe 
that we can change the fundamental 
selfishness of man, it is at least worth 
while to attempt to create conditions 
which make that selfishness least in- 
jurious. This I believe can best be 
done through the medium of the Eco- 
nomic and Social Council, a body which, 
if the United Nations is successful, will 
become the core of its useful activity. 
In order to give it direction, it should 
have objectives and these objectives 
should be defined. Granting, however, 
that the ultimate motivation should be 
the welfare of the two billion people 
who are on the earth, it is reasonably 
clear that the present organization, in 
its beginnings, should proceed only by 
slow stages. For the present, the vari- 
ous committees will necessarily be lim- 
ited to securing and disseminating in- 
formation and advice. As or if they 
obtain the confidence of the varicus na- 
tions, they will be in a position to 
recommend those changes without which 
the world must remain dominated by 
the nations having the greatest military 
assets. 


THE REALM OF CAUTION 


There must be first an understanding 
of the basic economic relations between 
nations—a realization that the interests 
of each are dependent in large measure 
upon the prosperity of all. This does 
not mean that there is or can be eco- 
nomic equality. It only means that the 
nations in a superior economic position 
can best remain prosperous by securing 
prosperity elsewhere. We can scarcely 
hope that the golden rule will prevail 


_among nations; but we can hope for an 


enlightened selfishness. 2 

It would appear that in this educa- 
tion for co-operation, the Economic and 
Social Council should play a major part 
in establishing both standards and un- 
derstanding. With approximately half 
the world illiterate and enduring sub- 
standard living conditions, it is clear 
that this will be a long-time job. There 
is no chance that there will be any- 
thing like global equality with reference 
to either education or economic oppor- 
tunity for many generations. It will be 
a long time before the areas regarded 
as backward from the standpoint of 
Western civilization will be able to give 
their people more than a modicum of 
education or economic safety; the pres- 
sures upon them to do so must be gentle, 
although constant. It would be a seri- 
ous mistake, I believe, to incorporate 
into the basic provisions of the Charter, 
as some have urged, requirements for 
education or economic security. Such 
provisions would lead merely to friction 
and false hopes; they could not be en- 
forced, and their nonenforcement would 
cast discredit on the entire undertaking. 


THE SPHERE OF AGREEMENT 


On the other hand, there are a few 
interests which have been universally. 
recognized (although not universally 
protected) which are so basic that a 
nation is not entitled to call itself civi- 
lized which fails to give a fair measure 
of protection to them. ‘These interests 
include: freedom to believe, to speak, 
and to act as we please within the limits 
of decent human conduct; fair and in- 
dependent tribunals to hear our com- 
plaints and those of others against us; 
and equal opportunity with others to 
advance ourselves in education and in 


making a living. 


The war was fought primarily to pre- 
serve individual freedom; it should be 
our primary postwar effort to preserve it 
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for ourselves and all others. The ma- 
chinery for securing a fair measure of 
these freedoms is not difficult to set up, 
and the requirement that nations should 
not impair these freedoms is not exces- 
sive. No nation can afford to claim 
that it has a right to deny to its people 
freedom of worship or of expression or 
the right to receive information; nor 
that it can properly refuse to inaugurate 
a system of justice in which all shall 
have the opportunity of presenting their 
claims or defenses before unbiased 
courts. I am quite sure that all na- 
tions would now claim that their citi- 
zens and those over whom they have 
control now have these freedoms and 
rights. 
THE QUESTION OF ENFORCEMENT 


But, unless protective provisions in 
the Charter are to be nothing more than 
pious hopes, there must be a method of 
enforcement; and the difficult question 
is whether the nations will be willing to 
accept an International Court as an 
“arbiter in their dealings with their peo- 
ple. The easy answer is No—and per- 
haps that is right for the present. But 
the United Nations already has a man- 
date which cannot be successfully car- 
ried out without its exercising some 
supervision over member nations; it 
cannot disregard internal disaffections 
which may lead to international ex- 
plosions. It is true that a nation such 
as the United States, or, perhaps even 
more clearly, Russia, would be unwill- 
ing to be required to respond to a 
charge of improper treatment to its 
own people. But most of us were sur- 
prised at the lack of difficulty in get- 


ting the United Nations Charter ac- 
cepted in our own country, and I have 
a belief that we would have consented ° 
to more drastic limitations. At least, it ` 
would seem wise to keep pressing for 
the right of the Organization to assure 
itself that individual freedom is decently 
maintained everywhere. 
` The implementation of the rights to 
equality in education, opportunity for 
work, and participation in government, 
equally fundamental and in some ways 
of even greater importance, would in- 
volve more difficulty. Our own coun- 
try is far from alone in sinriing in this 
regard, and I am afraid the difficulty of 
getting protection for these interests in 
the international Charter will be insu- 
perable for years to come. As a matter 
of strategy, and only for that reason, 
I suggest that the present effort be 
limited to protecting those rights as to 
which there is likely to be little open 
opposition, leaving, until there has been 
some experience in dealing with these, 
the implementation by legal interna- 
tional sanctions of the more difficult 
matter of complete equality of treat- 
ment in the economic and political fields. 
But we cannot permit the problems 
caused by the failure to deal justly with 
racial and religious minorities again to 
prove a catalyst for war, nor can we 
fail to realize that any claims of the 
white race to be a people set apart will 
bring disaster. We cannot long post- 
pone the requirement of equal treat- 
ment for all. If nothing else has per- 
suaded us, rocket propulsion and atomic 
bombing should convert us to the be- 
lief that we must now set our national 
and international houses in order. 
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Human Rights in Roman Law Countries 
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By CHARLES DE VISSCHER 


HE maintenance of peace is bound 

up with respect for the human 
being. This is one of the fundamental 
truths which the United Nations, rep- 
resented at San Francisco, have drawn 
from the degrading experience of the 
totalitarian regimes. 

In its Preamble and first chapter, the 
_ Charter expresses the faith of civilized 

nations in the fundamental rights of 
man and in the dignity and worth of 
the human person, as well as the will 
to promote and assure respect for them. 
In this interdependence of the mainte- 
nance of peace and the fundamental 
liberties of man there lies a more pro- 
found and exact understanding of social 
relationships than that which at the 
time of the Versailles Treaty gave first 
place to an affirmation of the right of 
peoples to self-determination. Nation- 
alism is a suspect force which is easy 
to unleash but difficult to confine. To 
its immoderate exaltation we owe that 
dangerous concentration of all social 
forces in the state which during the 
last thirty years has brought on most of 
our ills. Instead, the respect for man 
fixes limits to the power of the state 
and brings it back to its mission, which 
is not to sacrifice entire generations to 
a dominant and abstract entity, but to 
assure to the persons who compase the 
state and whose protection is its true 
purpose an existence in accord with 
their individual value and their free- 
dom of thought. 

Experience has definitely shown that 
unlimited sovereignty of the state in in- 
ternal affairs goes hand in hand with 
extreme abuses on its part in interna- 
tional affairs. Long ago, one of the 
masters of international law, Fredéric 
de Martens, noted that progress in in- 
ternational law stands in direct rela- 


tionship to the respect shown to the 
individual by the state. 

By human rights we understand, 
then, the fundamental rights of the indi- 
vidual which by reason of their object 
and their goal are anterior and superior 
to the state and consequently are im- 
posed on the state itself. 

Even in its most highly developed 
forms, Greek civilization knew no per- 
sonal liberties. Completely subordi- ' 
nated to the state even in his private 
life, the individual was lost in the citi- 
zen. This was due to the fact that in 
the narrow framework of the Greek city, 
authority so impinged on the individual 
that the latter was unable to ‘withhold 
from it his own interests or activities. 
In Rome also authority was theoreti- 
cally absolute, but being more distant 
by virtue of the tremendous growth of 
the Empire, it never attained the same 
intensity. This historical fact had two 
consequences which immensely influ- 
enced the free development of human 
thought. 


EVOLUTION oF RECOGNITION OF 
Human’ RIGETS 


On the one hand, the citizen in his 
private life had his own sphere of in- 
terests and his personal prerogatives. 
Especially during its classical stage, 
Roman private law progressed to the 
idea of individual rights, without, how- 
ever, going so far as to sanction them 
by regular legal guarantees. It was 
tolerant of foreign cults as long as they 
were harmless to the nation, and rec- 
ognized the principles of individual free- 
dom and the inviolability of the domi- 
cile. It professed a remarkable respect 
for property. Expropriation ‘was so 
tare, even when done in the public in- 
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terest, that the Emperor Augustus in 
constructing his Forum did not dare to 
expel the proprietors of nearby houses 
from their dwellings, and resigned him- 
self to assigning dimensions to his en- 
terprise which were manifestly too 
small. 

However, we must beware of believ- 
ing that Roman law surrounded these 
individual rights with clearly defined 
legal guarantees. Not only did they 
remain precarious in the provinces 
where the Hellenistic traditions had pre- 
served their influence, but furthermore 
they never assumed the modern form 
of basic rights constitutionally guaran- 
teed against the abuse of power. 

Still more significant from the point 
of view of the gradual recognition by 
the state of certain human rights was 
the evolution of the status of foreigners. 
Through a progressive extension of the 
law applying to them on the one hand, 
and of the jus gentium on the other, the 
foreigner found himself possessed of 
prerogatives protected by guarantees 
which were independent of the munici- 
pal law. When as a result of the ex- 
tention of her conquests Rome increas- 
ingly came into contact with foreign 
peoples, the idea of a universal law, not 
founded on national laws but on the 
frank recognition that there are prob- 
lems common to all men, became more 
and more firmly implanted. Founded 
on the ratio naturalis, the jus gentium 
represented the content which all legis- 
lation had in common. It applied to 
those who had no fixed residence. It 
was the law of man, a necessary law, 
poorly defined, vaguely outlined, but 
because of its fundamental inspiration 
it has never ceased to broaden and 
vivify the positive law. Thus side by 
side with the jus quiritium or proprium 
civitatis there arose the jus quo omnes 
gentes utuntur with its roots in the 


1Fritr Schulz, Prinzipien des römischen 
Reckts (1934), pp. 108-11. 


natural order and its formal expression 
in the consensus of opinion crystallized 
in custom. ; f 

This evolution to which the high ` 
moral inspiration of the Stoics was to | 
lend its support nevertheless was to re- 
main unfinished. In spite of temporary 
attenuations, intolerance was the direct 
product of the respect for the national 
religion. ‘The bloody persecutions of 
Christians decreed by the most en- 
lightened Emperors were not inspired 
by cruelty but by a concern for public . 
welfare. The condition of slaves was 
to become the object of humanitarian 
professions of faith. During the Em- 
pire this condition became improved 
due to factors which gradually removed 
from slavery even a part of its eco- 
nomic value. But neither the declara- 
tion of the “common origin of man” 
nor measures proclaimed by certain Em- 
perors against useless cruelties caused 
any substantial change in the legal 
status of the slave. In fact, the noblest 
minds of the time accepted the failure 
to recognize human rights when it ap- 
peared to them as proper to the estab- 
lished order or necessary to the accom- 
plishment of the historic mission of the 
Roman Empire. 


THE CHRISTIAN TRADITION 


Roman tradition, however, was also 
the Christian tradition. The recog- 
nition of human rights in the sense. of 
fundamental rights protected as inde- 
pendent ends against interference by 
the state had a Christian inspiration 
which dates from the moment when 
these liberating words were spoken: 
“Render unto Caesar that which is 
Caesar’s and to God that which is 
God’s.” It is to Christianity that hu- 
manity owes its moral emancipation in 
relationship to the state. “To change 
the ancient world there was need for 
one of those eruptions of idealism that 
penetrate to the bottom layers doing 
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violence to things and to men alike and 
turning everything topsy-turvy.” ? 

When it encountered the classical con- 
' ception according to which the indi- 
vidual was absorbed by the state, Chris- 
tianity established a basic distinction 
between the civil order and the divine 
order, a religious community which in 
the sphere of supernatural values is in- 
dependent of political society. Out of 
this emerged the principle of spiritual 
autonomy with reference to the state 
and, in turn, that of legitimate resist- 
ance by Christians to the abuse of 
power. Both historically and philo- 
sophically, the entire liberal school 
grew out of this view, and this is why 
the freedom of religious beliefs and or- 
ganizations has ever since been the 
foundation and so to speak the touch- 
stone of every free government. 

Of course, early Christianity did not 
condemn institutions like slavery, which 
high-minded persons like Aristotle con- 
sidered both necessary to the social or- 
der and legitimate because of the in- 
equalities between barbarians and the 
civilized. Here as at other points, the 
primitive Church did not break violently 
with the institutions of antiquity. It 
tolerated and even explained them; but 
as time passed, it modified their founda- 
tions and thereby transformed their 
spirit. For St. Augustine, slavery had 
a place in a social structure willed by 
God. The slave submitted to a servi- 
tude which had its source in adversity 
and the iniquity of man, while the mas- 
ter was duty bound to raise him in the 
service of God. 

It is consequently correct to say that 
during this epoch the Christian opposi- 
tion was not applied directly except in 
the religious domain. But the basic 
dualism evinced by the words of the 
Gospel impressed itself more and more 
deeply on human thought. Against the 


2 Ch. Beudant, Le Droit individuel et P Etat, 
p. 65. 


positive law, the product of power and 
the transitory expression of social needs, 
it supported the divine law or natural 
law with a crushing precision and a 
multitude of illustrations. 

It is true that a triumphant Chris- 
tianity achieved for centuries such a 
unanimity in the acceptance of its doc- 
trines that it secured the spontaneous 
support of the state in compelling re- 
spect for them even by force. The 
persecution of the heretics which shocks 
our modern conscience may be explained 
by a state of mind different from ours 
and praduced by this unanimity of be- 
liefs. During the Middle Ages the aid 
of the “secular arm” in the punishment 
of dissenters seemed as natural as the 
application of penalties to subjects dis- 
loyal to their ruler. This is not the 
only time we have seen a certain con- 
ception of public order which joins re- 
ligion to the state and makes intoler- 
ance appear as an instrument of public 
welfare. 

It was from the age of the Renais- 
sance and the Reformation that the 
philosophical and juridical current of 
ideas proceeded which more and more 
consciously tried to assign a rational 
basis for the protection of individual 
rights against arbitrary power. In the 
legislation derived from the Roman law 
or influenced by it, these ideas were to 
find their basis and essential inspiration 
in the concept of natural law. In the 
field of public law it was to emerge in 
the doctrine of individual rights which 
found such a brilliant expression in the 
declarations of the rights of man; and 
in the field of private law, in the indi- 
vidualistic conception of the human per- 
sonality of which the French Civil Code 
has remained the most adequate ex- 
pression, 


Pusric Law 


No matter how diverse the interpreta- 
tions it has received, natural law is the 
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basis of political theories which, with 
Bodin in France and especially with 
Locke in England, tended, in the last 
analysis, to guarantee the prerogatives 
of man, which are the true goal of po- 
litical organization, against the state, 
against positive law. Thus there gradu- 
ally arose, aided by doctrines which 
were sometimes hypothetical and even 
dangerous such as those of the State of 
Nature and the Social Compact, the tra- 
dition which was to inspire our modern 
constitutions. But political ideas, al- 
ready venturesome in their general con- 
ceptions, remained timid in their appli- 
cation. Accepted in principle, the idea 
of individual rights anterior and su- 
perior to the state lacked for a long 
time the guarantees which could effec- 
tively protect them. They were to re- 
main thus until the day when political 
freedom, by granting to citizens the 
exercise of national sovereignty, se- 
cured for them a certain protection 


against the discretionary whims of those 


in power. i 

In spite of the discussions to which it 
was subjected and the proper reactions 
which it provoked, the celebrated Dec- 
laration of the Rights of Man and of 
the Citizen (the decree of the French 
National Assembly on August 26, 1789) 
formulated in admirable terms the bases 
of this liberal doctrine of the state, 
the grandeur and value of which we 
can better appreciate today because 
of the aberrations of contemporary to- 
talitarian regimes. Inspired by the fa- 
mous Declaration of Independence of 
the United States, “it placed the indi- 
vidual not against the state but in juxta- 
position to the state.”® Its Preamble 
read: 


The Representatives of the French peo- 
ple, constituted as a National Assembly, 
considering that ignorance, forgetfulness, 
or the scorn of the nghts of man are the 


3 Léon Blum, “L'Etat moderne,” Encyclo- 
pédie Française, Chap. IV. 


sole causes of public misfortunes and of 
the corruption of governments, have ye- 
solved to state in a solemn declaration, the . 
natural, inalienable and sacred rights of - 
man, in order that this declafation, con- 
stantly in full view of all the members of 
the social body, may unceasingly recall to 
them their rights and their duties; in or- 
der that the acts of the legislative power 
and of the executive power, being at every 
moment assessable in terms of the ends of 
every political institution, may be more 
respected; and in order that the reclama- 
tions of the citizens, founded hence on 
simple and incontestable principles, may be 
always directed towards the maintenance 
of the Constitution and the happiness of 
all. 


It is easy to be sarcastic about the 
metaphysics and romanticism which in- 
spired this phraseology. Philosophers 
and political writers who have been 
comfortably settled in the quiet atmos- 
phere of the nineteenth century have 
not failed to be thus. The present gen- 
eration, less fortunate than its predeces- 
sor, has participated in the destruction 
of human rights, pitilessly sacrificed to 
the tyranny of collectivism. In the 
face of this tragic swing of the pen- 
dulum of history, contemporary politi- 
cal thought rediscovers in the person- 
alistic philosophies the principle of the 
autonomy of the human being versus 
the state. In the face of a power which 
ceaselessly tends to strengthen the evo- 
lution of our material life, the words of 
Royer-Collard are worth remembering 
—Freedom is resistance.” 


SPREAD OF DOCTRINE oF HUMAN 
RIGHTS 


It would certainly be a serious his- 
torical error to trace to the Declaration 
of Rights those guarantees of individual 
rights which, even before the French 
Revolution, and in other countries than 
France, had already received an often 
solemn and sometimes effective recog- 
nition. However, the French Declara- 


Human Ricuts iw Roman Law COUNTRIES 57 


tion was the strongest and clearest ex- 
pression of the classical doctrine of 
natural rights, out of which has grown 
the modern conception of individual 
liberties, and which because of its re- 
sounding effect did more than any other 
similar act to aid in spreading through- 
out the world the idea of essential and 
inalienable rights, the respect for and 
the free development of which are the 
capital mission of the state, and, in the 
words of Sieyés, “the goal of all public 
establishment.” In spite of contrary 
currents of thought, this doctrine of the 
priority of human rights has remained 
until this day the dominant doctrine of 
countries whose legislations derive from 
the Roman and the Christian traditions. 

The list of individual rights, constitu- 
tionally guaranteed against attacks by 
those in power, is almost the same in all 
countries. Essentially it includes civil 
equality, individual liberty, freedom of 
conscience and of religion, freedom of 
assembly and of association, freedom of 
the press and of instruction. The com- 
mon trait of all these rights, a trait 
which intimately allies them with the 
liberal conception of the state, is that 
they limit the powers of the latter with- 
out imposing upon it a positive duty to- 
wards those who benefit from the consti- 
tutional rights of the individual. 

To these traditional rights we should, 
however, add those which the progress 
of social ideas has recently introduced 
into the legislation of numerous states. 
Foremost of these are the rights com- 
prised under the term Social Security. 
Recent laws have validated and organ- 
ized them not only in theory, as during 
the period between the two World Wars, 
but in an effective and practical man- 
ner. In this respect we might mention 
the Belgian law on the social security of 
workers, a very progressive law, which 
took effect at the beginning of 1945 on 
the initiative of the present Prime Min- 
ister, Mr. A. van Acker. 


The weakness of the declarations of 
rights, a weakness which has led cer- 
tain minds to question their utility, is 
due to the fact that in the beginning 
they were only definitions or affirma- 
tions of principle, lacking the effective 
guarantees which pertain to a precise 
legislative text. Such guarantees were 
to find their place increasingly in the 
constitutions of the nineteenth century. 
They are no less necessary against the 
possible abuse of a sovereignty which, 
no matter how abstract and anonymous, 
could in turn become oppressive—popu- 
lar sovereignty dominated by the law 
of numbers. 

On the one hand, under the title of 
“public freedoms” or “public rights” 
the rights of the individual have be- 
come the object of specific constitutional 
provisions, superior to ordinary laws, 
and by this fact, at least in principle, 
placed beyond interference even by the 
legislator. They are generally granted 
not only to citizens and nationals, but 
also, with reservations in the interest of 
the internal and external security of the 
state, to foreigners. In order to secure 
respect for these rights their benefici- 
aries possess jurisdictional guarantees 
which take the form of appeals either 
to ordinary courts or to administrative 
organs. On the other hand, they are 
assured a general and indirect protec- 
tion, effective against arbitrary power, 
through the organization and proper 
equilibrium of public power, especially 
by the distribution of functions and 
powers among different bodies. 

The affirmation and the constitutional 
guarantees of human rights remain dis- 
tinctive attributes of truly democratic 
regimes and of freedom. On this point 
one can judge the tree by its fruits. It 
is enough to note that countries that 
have removed from their public law 
these elementary guarantees of indi- 
vidual rights are the very countries 
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where people have been committed to 
the absolute control of the state. 


CIVIL OR PRIVATE Law 


“The Civil Code,” said Albert Sorel, 
“is the jurisprudence of the Roman law 
combined with customary usages and 
adapted to the ‘Declaration of the 
Rights of Man. ” 4 This is to say that 
in its essence the spirit of the French 
Civil Code is individualistic—that it 
conceives and systematizes private rela- 
tionships in terms of the human per- 
sonality, because it holds the respect 
for individual freedom and the develop- 
ment of personal activities as essential 
to the very existence of society. 

The individualism of the code has 
long since been recognized; today we 
have begun to recognize the wisdom of 
its basic inspiration. Certainly the pro- 
found transformations of social life 
have exposed certain defects which 
were, for that matter, less in the code 
than in its nineteenth-century inter- 
preters. In contact with social experi- 
ence, the individualistic orientation of 
the code has been modified through the 
daily decisions of the courts. 

Nevertheless, it is true that in all the 
countries which, like Belgium, have 
adopted the French Civil Code, or 
found their main directives therein, re- 
spect for the human personality has re- 
mained the foundation of private law. 
This tutelary principle has greatly con- 
tributed to preserve the countries of 
western Europe from the terrible con- 
tagion of totalitarian doctrines. 


THREAT TO HuMAN LIBERTIES 


Yet one can but admit that even in 
these countries there has been observed 
for some time a certain faltering in the 
love for human liberties. A little here 
and there these liberties seem to have 
lost in the opinion of the public some- 


4 Livre du Centenaire (1804-1904), Vol. I, 
Introduction, p. xxix. 


thing of the radiating vigor and force 
which formerly belonged to them. .A 
passive mental attitude is tending to - 
take hold, too prepared to resign itself 
to the new disciplines decreed as indis- 
pensable in the exigencies of social life. 
This state of mind is to be explained 
first by the rapid rise in political ac- 
tivity of popular masses still poorly 
prepared for the exercise of power. 
Lacking a critical mind, they attach 
but little value to individual liberties. 
This tendency is reinforced by the in- 
fluence exercised on people’s minds by 
those powerful instruments of collective 
and directed thinking which are repre- 
sented by the cheaply priced dailies, 
the radio,, and the motion pictures. 
These contribute to form a type of 
average man who without personal re- 
actions accepts ready-made ideas. Lit- 
tle capable of living a truly personal, 
intellectual, and moral life, he is dan- 
gerously receptive to collective ideas. 
Men of good will are apprehensive of 
the swing toward the anonymous dic- 
tatorship of the state and a progressive 
devaluation of human rights. 

However, nothing is more dangerous 
than the inclination to regard such an 
evolution with fatalism. If the multi- 
plication of the functions of the modern 
state tends to strengthen its material 
hold on the individual, it is necessary 
that those who are the guardians of 
moral values be watchful and hinder 
this expansion of public services from 
totally enmeshing the human being in 
the machinery of the state. There is 
but one means to achieve this; the de- 
fense, and failing this the reconstitution, 
of multiple and diverse groups and 
jurisdictions capable of putting an end 
to this perilous tête-à-tête between the 
individual and power. This is the 
fundamental idea which inspires socio- 
logical pluralism, that is, liberalism 
renovated. It holds the truth that a 
well-ordered social life requires that 
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” beside the state, this invasionary organ- 
ism based on material force, there con- 
. tinue to exist and develop distinct cen- 
ters and groups of thought, of feelings, 
and of interests, centers and groups 
that find their individuality in spiritual 
values and expend their own social 
forces in persuasion and not in con- 


straints. From the vigor of these 
groups of diverse interests and from 
the establishment of a satisfactory 
modus vivendi between them and the 
state there will emerge formulas of 
compromise and equilibrium that alone 
are able to guarantee effectively the re- 
spect for human rights. 
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ian Rights in England and the United States 


By WiuLiam DRAPER LEWIS 


AN’S progress as a social being 

is measured by increase in his 
knowledge of Nature’s law, by the de- 
velopment of religious and moral ideas, 
and by his recognition and protection 
of human rights. 

The processes of extending the free- 
dom of individuals to ever wider groups, 
of expanding the content of freedom, 
and of readjusting it to the new needs 
resulting from changes in society have 
been to some extent summarized in the 
great documents of liberty, of which 
those produced by the English-speaking 
peoples furnish a notable series. 


MAGNA CHARTA 


When the Normans conquered Eng- 
land in 1066, custom rather than con- 
scious lawmaking tended to regulate 
the rights and the duties of different 
classes into which organized society was 
divided. Power resided in the King, 
the great barons, and the leaders of the 
church. The King was the most potent 
person in the state. The great barons 
held their lands from him. The history 
of England in the centuries immedi- 
ately following the conquest was in the 
main a record of disputes between the 


King and the barons over their respec- ` 


tive rights and duties. The claims of 
the church as represented by the lead- 
ing bishops and the delegates of the 
Pope added to the social confusion. 
The remaining classes—knights, free- 
men, and serfs—had not yet gained 
sufficient power to influence political 
action measurably. ` 

King John made the mistake of dis- 
regarding the customary rights of his 
most powerful subjects. Rising in re- 
volt in 1215, the barons and the lead- 
ing clergy forced the King to sign, at a 
place called Runnymede, the document 
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known as the Magna Charta or Great 
Charter of Liberties. The long docu- 
ment is almost exclusively concerned 
with what those who wrung it from the 
monarch regarded as their rights under 
a feudal system. It was a formal de- 
nial of the absolute power of the King. 
Much of it was devoted to defining the 
property rights of the barons. Never- 
theless, it does contain articles that ap- 
ply to all men, or at least to all “free 
men.” Among these are the following 
famous declarations: 


No free man shall be taken, or impris- 
oned, or disseis’d or outlaw’d, or banished 
or any ways destroyed; nor will we pass 
upon him, or commit him to prison, un- 
less by the legal judgment of his peers, or 
by the law of the land. 

We will sell to no man, we will deny no 
man, nor defer right or justice. 


Under these clauses the exercise of 
the King’s will in dealing with his sub- 
jects who were “free men” is set defi- 
nite limitations. In the administration 
of justice he must proceed according to 
law, and in criminal proceedings the ac- 
cused is entitled to the judgment of his 
peers, that is, of persons of the same 
class as himself. Today we have the 
right to trial by jury (judgment of 
one’s peers), and in England a mem- 
ber of the House of Lords may in cer- 
tain cases demand a jury composed of 
fellow members. Though limited in 
scope, as the first English public docu- 
ment setting forth basic principles of 
human freedom, Magna Charta is 
worthy of the large place it holds in 
history. 


PETITION OF RIGHT 


The years between Magna Charta 
and the beginning of the seventeenth 
century marked the development of 
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` Parliament as a national legislative as- 
sembly. The barons and the clergy as- 
- gembled at Runnymede represented the 
higher orders of the feudal system; the 
Parliament, in the reign of Charles I in 
the first half of the seventeenth century, 
at least claimed to represent and largely 
did represent the nation. It was suffi- 
ciently conscious of its importance to 
challenge the King. The Petition of 
Right presented to Charles I in 1632 
by the lords spiritual and temporal and 
the commons, in Parliament assembled, 
grew out of the struggle to forbid the 
King, without the consent of Parlia- 
ment, to exact “any gift, loan, benevo- 
lence, tax, or such like charge, or to 
quarter soldiers and marines in the 
houses of the people, or to establish 
martial law.” The Parliament also 
wanted to put an end to the King’s 
practice of sending persons to prison 
and leaving them there untried. It 
therefore inserted a provision under 
which the person arrested could appeal 
to the judges to appoint a day for trial, 
though the text failed to provide that 
the trial should be fair. The King, 
giving an unsatisfactory written answer 
to the petition, was required to appear 
in person. The clerk read the petition, 
and the King said Sott droit fait com- 
mes est desire (“Let right be done as 
desired”). 


Brit oF RIGETS 


Promises by kings, as by other per- 
sons, are not always kept. The Com- 
monwealth was established under Crom- 
well; Charles I lost his head; Charles 
II was réstored to the throne and died 
in his bed; but his brother, James D, 
in his contest with Parliament was 
obliged to abdicate. The Parliament 
wanted William, Prince of Orange, and 
Princess Mary, the daughter of James, 
jointly -to occupy the throne, but it 
wished to be sure that the new sov- 


ereigns would respect the rights of Par- ' 


liament and of the people of England. 
Therefore, in 1689 it enacted the fa- 
mous English Bill of Rights. This de- 
clares that “regal authority” shall not 
without the consent of Parliament sus- 
pend or dispense with laws, or create 
ecclesiastical courts, or levy money, or 
raise or keep a standing army in time 
of peace. It also provides that all sub- 
jects shall have a right to petition the 
King; that those who are Protestants 
may have arms for their defense; that 
the election of members of Parliament 
shall be free and that Parliament 
“ought to be held frequently”; that 
excessive bail shall not be required or 
excessive fines or cruel or inhuman pun- 
ishment inflicted. The Bill of Rights 


- does not declare that everyone shall 


have the right of free speech, but it 
does state “that the freedom of speech, 
and debates or proceedings in Parlia-: 
ment, ought not to be impeached or 
questioned in any court or place out of 
Parliament.” 


UNLIMITED POWER OF PARLIAMENT 


It will be noted that the three historic 
documents referred to restrain only the 
King, who embodied in his person what 
is called today the executive power. In 
the Petition of Right and in the Bill of 
Rights there is no intimation that Par- 
liament, a representative body, may 
also oppress free men by denying indi- 
vidual rights. 

Today in England the power of Par- 
liament, the legislative branch, is theo- 
retically absolute. An act of Parlia- 
ment depriving one individual or class 
of individuals or all men of a now ex- 
isting individual right could not be suc- 
cessfully challenged on a legal basis. 
Yet Englishmen enjoy all the individual 
rights granted in the great documents 
just referred to, and practically all the 
additional individual rights defined in 
the Constitution of the United States; 
because Parliament has not done any- 
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thing to dispossess them of these rights, 
and will not so long as the spirit of 
liberty is deeply rooted in the English 
people. 


CONSTITUTION OF THE UNITED STATES 


In the last decade of the eighteenth 
century the people of the United States 
were, as a result of their long struggle 
with the English King and Parliament, 
alive to the necessity of preventing the 
enactment of injurious legislation as 
well as of preventing oppressive exercise 
of executive and judicial power. 

The Convention of 1787 which 
drafted the Constitution of the United 
States neglected to insert restrictions on 
the power lodged in the Federal Gov- 
ernment. The conventions called in the 
several states to consider the proposed 
Constitution adopted it only on the 
general understanding that amendments 
would be made immediately which 
would impose restrictions on the exer- 
cise of Federal power. Therefore the 
first ten amendments to the Constitu- 
tion, all adopted before the close of the 
eighteenth century, repeated many of 
those rights found in Magna Charta, 
the Petition of Right, and the Bill of 
Rights. They also define some addi- 
tional rights, of which the most impor- 
tant are freedom of religion, speech, 
and press. These basic individual 
rights are now found in the constitu- 
tions of the several states and quite 
generally in the constitutions of the na- 
tions of the world. 


Dur Process or Law’ 


In the Fifth Amendment to the Con- 
stitution of the United States it is de- 


clared that no person shall “be deprived. 


of life, liberty, or property without due 
process of law.” At the time of its 
adoption the limitations on Federal ac- 
tion of this now .famous declaration 
probably were not clearly understood. 
Did those who voted for it intend only 


to prevent the executive and judicial 
branches of the Government from de- 
priving a person of “life, liberty, or - 
property” except under warrant of a ' 
law enacted by Congress? Or was it a 
general limitation on the power of the 
Federal Government and as such on 
the power of Congress—on the legisla- 
tive as well as on the executive and 
judicial branches? 

In 1803 Chief Justice Marshall, in an 
opinion of the Supreme Court in Mar- 
bury v. Madison, declared that it was 
the duty of the Federal Judiciary to 
ignore an enactment of Congress which 
the Court regarded as not in accord 
with the power granted to Congress in 
the Federal Constitution. The acquies- 
cence in this decision by the people of 
the United States has given to the Su- 
preme Court the power to interpret the 
Federal Constitution and to refuse ju- 
dicial aid to any Congressional enact- 
ment which the Court regards as uncon- 
stitutional. 

The principle that the courts are the 
interpreters of the Constitution is now 
one of our most important legal institu- 
tions. It applies not only to the Fed- 
eral courts but also to the state courts 
when the constitutionality of state leg- 
islation is called in question. In con- 
sequence, constitutional provisions in re- 
gard to individual liberty mean what 
the Supreme Court of the United States, 
and the state courts within their prov- 
ince, decide them to mean. 

Prior to 1860 the Supreme Court had 
already interpreted the Fifth Amend- 
ment as a general limitation on the 
powers of the legislative as well as the 
executive and judicial branches of the 
Federal Government. Seventy years 
after the adoption of the Fifth Amend- 
ment, the Fourteenth Amendment ex- 
tended the protection by flatly for- 
bidding any state to deprive anyone of 
life, liberty, or property without due 
process of law. Whatever the doubt as 


Human RIGHTS IN ENGLAND AND THE UNITED STATES 63 


to the intent of the Fifth Amendment, 
there is no doubt that those who drafted 
the’ Fourteenth Amendment intended it 
to be interpreted, as it has been inter- 
preted, as a limitation on the general 
powers of government and therefore on 
the legislative power. 


JUDICIAL INTERPRETATION 


Since the adoption of the Fourteenth 
Amendment the meaning of the due 
process clause has been expressed by 
the United States Supreme Court in 
numerous decisions applied to congres- 
sional legislation as well as to many 
state enactments. The very vagueness 
of the clause has enabled the Court to 
build up a considerable body of law as 
to what shall and shall not be done by 
the Federal or state legislatures affect- 
ing the life, liberty, or property of the 
individual. 

Like our common law, this body of 
law is distinctly “judge-made law,” sub- 
ject, like it, to modification and change 
by subsequent judicial decisions, usu- 
ally the outcome of development in our 
economic and social conditions and 
ideals. It is hard to determine what 
have been, and harder yet to determine 
what will be, the rules of interpretation. 
Indeed, the only general principle for 
interpreting this “due process of law” 
clause would appear to be this: Legisla- 
tion which appeals to the majority of 
the Supreme Court of the United States 
as shockingly unfair to the individual or 
individuals affected is unconstitutional. 
This principle is rendered almost in- 
evitable by the vagueness of the pro- 
vision as it applies to legislative enact- 
ments. 

The foregoing is not said by way of 
criticism. On the contrary, though the 
Supreme Court has more than once 
created general dissatisfaction by its 
decisions and has even at times sub- 
jected our political structure to severe 
strain by failing to recognize basic 


changes in our social and industrial life, 
most of its mistakes have sooner pr 
later been corrected. On the whole, the 
decisions of the Court have met the ap- 
proval of the majority of our people. 
The very vagueness of the provision 
tends to spread a wide blanket of pro- 
tection over the individual from unjust 
treatment by government. This in 
itself is a great advantage if adminis- 
tered with awareness of the fact that 
the Court and public opinion must not 
persistently follow divergent lines. No 
democratic people will allow themselves 
to be long ruled against their will by a 
majority of a court of nine judges, any 
more than they will allow themselves to 
be so ruled by a king or an aristocratic 
class. 


EQUALITY 


There are absent from the three great 
English charters of liberty any pro- 
visions recognizing the equality of men. 
King John was made to declare in 
Magna Charta that he would deny to 
no man right and justice, and that no 
man should be judged and sent to prison 
without judgment of his peers, that is, 
his equals. But the “law of the land” 
recognized that one class had legal 
privileges that others did not enjoy. 
Throughout subsequent English history 
events tended to obliterate legal class 
distinctions, until today their only sur- 
vival is the right of one class to a seat 
in the House of Lords and so the right 
to take a direct part in the enactment 
of legislation. 

Although practical legal equality 
gradually evolved in England, the con- 
cept of equality as an essential human 
right is primarily the product of the 
French philosophers of the eighteenth 
century. When Thomas Jefferson in 
1776 wrote the Declaration of Inde- 
pendence, he gave succinct and im- 
mortal expression to the liberal French 
thought of his day: 
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We hold ‘these truths to be self-evident, 
that all men are created equal, that they 
are endowed by their Creator with certain 
unalienable rights, that among these are 
life, liberty and the pursuit of happiness. 


The same philosophy finds expres- 
sion in thé Declaration of the Rights of 
Man and of the Citizen adopted by the 
revolutionary French National Assem- 
bly in 1789. The French Constitution 
of 1791 was drafted to create a govern- 
ment that would conform to the prin- 
ciples of this Declaration, but like the 
earlier Declaration of Independence of 
the American Colonies, the Declaration 
itself differs from the three classic Eng- 
lish documents in not being self-execut- 
ing; it is not a legislative enactment— 
rather a statement of principles in- 
tended to guide legislators and execu- 
tives. 

The first ten amendments to the 
Constitution of the United States, 
though they protect all men against the 
denial of certain basic rights, do not 
specifically declare that all men are 
equal. It was not until after the United 
States Civil War that three amend- 
ments tending towards making equality 
effective were added to the Federal 
Constitution. The Thirteenth Amend- 
ment in 1865 abolished slavery; the 
Fourteenth in 1868 prevented a state 
from denying to any person “the equal 
protection of the laws”; and the Fif- 
teenth, adopted in 1870, declared that 
no citizen shall be denied the right to 
vote “on account of race, color, or 
previous condition of servitude.” Later, 
in 1920, the Nineteenth Amendment 
was adopted to prevent anyone from 
being denied the right to vote on ac- 
count of sex. 


PARTICIPATION IN GOVERNMENT 


The two chief elements necessary to 
make effective participation in govern- 
ment are the right to vote and the right 
to run for and hold public office. Pro- 


tection of these rights is found today in ° 
both Great Britain and the United 
States; in England by parliamentary . 
action, and in the United States, not 
by congressional but by state legisla- 
tion. The Federal Constitution does 
not protect the right to hold office ex- 
cept to the extent that it forbids re- 
ligious discrimination. (Art. VI, par. 3, 
“. , . no religious test shall ever be re- 
quired as a qualification to any office or 
public trust under the United States.”) 
On the other hand, the Constitution 
does place some qualifications on the 
right to hold particular offices. For in- 
stance, it requires that the President 
must be a natural-born citizen, have at- 
tained the age of thirty-five years, and 
been fourteen years a resident within 
the United States (Art. IT, Sec. 1, par. , 
5). 

Neither does the Federal Constitution 
give outright protection to the right to 
vote. The Fifteenth and Nineteenth 
Amendments do provide that if the right 
to vote is given by a state to any group, 
no member of the group can be deprived 
of the right on account of “race, color, 
or previous condition of servitude” or 
“sex.” The absence in the Federal 
Constitution of any direct protection of 
suffrage is probably due in the main to 
two circumstances: 

First, the members of the Constitu- 
tional Convention in 1787 for the most 
part looked upon the vote as the special 
privilege, if not of the rich, at least of 
persons of some property, who by that 
fact had given evidence of having a 
stake in the government and of being 
wise and discreet persons. Accordingly, 
they left it to the states to determine 
the qualifications for voting at Federal 
elections. 

Second, by 1870, when the Fifteenth 
Amendment was adopted, white male 
suffrage was almost universal through- 
out the states. Those in special need 
of protection at that time were colored 
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citizens. This protection the amend- 
ment attempted to give them. But the 
race feeling was too strong. The only 
immediate effect of the adoption of the 
amendment was the restraint by in- 
timidation and violence of the Negro 
would-be ‘voter. Subsequently some 
Southern states achisved the same end 
by denying the right to vote to any per- 
son whose ancestors had not exercised 
that privilege in the state—a condition 
impossible for a colored person to 
satisfy. Even today the right of colored 
citizens to vote on tie same conditions 
as white citizens is nct fully protected— 
a situation which simply illustrates the 
fact that the protection of any human 
right depends in last analysis on the de- 
termination of a folitically effective 
mass of the people tiat it shall be pro- 
tected. 

It is a comment or the immaturity of 
civilization that tke recognition of 
woman’s political equality with man 
did not come in the Jnited States until 
1920. The fight to gain for her full 
legal recognition as = human being has 
neared its culminaticn in the presenta- 
tion to Congress of the Equal Rights 
Amendment. 


NEGATIVE RIGHTS 


It will be noted that the great docu- 
ments referred to above have certain 
things in common. Each was drafted 
to make secure claimed rights which had 
been denied, the den al leading to con- 
flict. The documents record great ad- 
vances in man’s freedom and in his 
protection from arbitrary exercises of 
power, first by the king as the chief 
person in the state and later also by 
the legislative body. 

Again, the rights sdecified are in the 
main negative. They define what the 
government shall no: do to the indi- 
vidual. As such, they are rights pos- 
sible for courts to eaforce if the offi- 
cials of government and the people gen- 


erally acquiesce in their interpretation 
and application by the courts. Thus, 
A, an official of the government, jails B 
because he has criticized a government 
official, C. B’s lawyer applies to the 
proper court for an order by the judge, 
called a writ of habeas corpus, to A to 
bring B before the judge so that he 
may ascertain whether B is detained 
illegally. B is detained illegally if his 
right to criticize C comes within the 
meaning of the freedom of speech as 
protected in the Constitution. If the 
judge thinks it does, he will order B 
released. In this way the right of free 
speech will have been intetpreted and, 
as interpreted, enforced by court pro- 
ceedings.* 

No one would claim that the protec- 
tion of the traditional negative rights 
from violation by government is per- 
fect in the United States. Local off- 
cials do at times deny legitimate exer- 
cise of the right of assembly to groups 
they do not like, legislative bodies pass 
laws or hold investigations whose ef- 
fect is to curb freedom of speech, not 
all prisoners get fair trials, and the 
widespread use of the third degree by 
American police is a shameful violation 
of the constitutional right of the indi- 
vidual not to be compelled to bear wit- 
ness against himself. Nevertheless, in 
spite of such lapses, people are free to 
say and write what they please, to wor- 
ship as their consciences dictate, to 
form associations and to enjoy the tra- 
ditional civil liberties, without inter- 
ference from government. The courts 
and public insistence do give effective 
protection to these rights. It would be 
difficult to imagine a United States gov- 
ernment, or a government of Great 
Britain or of the British Dominions, 
suspending the constitutional guaran- 
tees of personal liberty as the fascist 

1 For a discussion of the writ of habeas 


corpus, see article by Charles E. Wyzanski, 
Jr., in this volume. 
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governments of Germany, Italy, Spain, 
and Argentina have done. 


PRESENT URGENT NEEDS 


Nothing less than constant vigilance 
can maintain and extend the protection 
of the traditional rights against govern- 
ment. However, the urgent needs in the 
field of human rights in the United 
States, I believe, are two: First is the 
recognition and extension of govern- 
mental protection to the social and eco- 
nomic rights. The industrial revolution 
has made the rights to work, education, 
food, housing, and social security essen- 
tial to the freedom of the modern indi- 
vidual? ‚Without them the traditional 
freedoms of speech, religion, and so on 
can be rendered meaningless or lost al- 
together. Their protection requires a 
variety of positive legislation and ac- 
tion by government, such as the Full 
Employment Bill. The second urgent 
need is recognition of the fact that as 
the social and economic structure grows 
more complex and more interdependent, 
the responsibility of society and all its 


2 For a discussion of this subject, see 
article by C. Wilfred Jenks, “The Five 
Economic and Social Rights,” in this vol- 
ume. 


constituent parts for the protection of 
human rights increases. ‘ 

The rights of the individual huma 
being can be and are being violated (1) 
by governments; (2) by ‘private con- 
centrations of economic power, such as 
corporations and labor unions; (3) by 
community mores and action, such as in 
some areas deprive minority groups of 
equal opportunities for education, for 
work, and for homes; and (4) by other 
individuals. In a pioneer society, for 
example, where there were more jobs 
than men to do them, a man did not 
have to worry about whether or not 
what he said pleased either his em- 
ployer or his union. Today, if he 
speaks his mind, it may cost him his 
livelihood. Racial and religious in- 
tolerances have always been hateful 
and destructive, but their danger in- 
creases as populations increase and men 
become economically and spiritually 
more dependent on one another. 

Education in freedom and in the re- 
sponsibilities inseparable from freedom 
is the only tool that can in the long 
run effectively protect.the rights of indi- 
viduals. It is the urgent need in the 
United States and everywhere in the 
world. 


William Draper Lewis, LL D., has been director of the American Law Institute, Phila- 
delphia, since 1923. He was admitted to the bar in 1892, and from 1896 to 1914 was 
dean of the Law School of the University of Pennsylvania. He is author of books and 
articles on legal, social science, and polstical subjects. 
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EFORE the legal concept of hu- 

man rights can arise, a sense of 
the importance and dignity of the hu- 
man being as such must exist. This 
prerequisite scheme of values developed 
long ago in China. Lao-tzu gave evi- 
dence of it in his insistence that the 
only way to be great is to be humble, 
that the spirit of man is superior to 
force. In the sixth century B.C., Kung- 
fu-tse (Confucius) urged men to in- 
crease their knowledge of themselves 
and their environment. He taught that 
the individual is the unit of society and 
of civilization and that only as the indi- 
vidual improves can families and na- 
tions improve. 

This practical emphasis on the indi- 
vidual has borne, I think, a number of 
desirable fruits. It has given the mil- 
lions of Chinese a personal dignity and 
a resilience that neither the daily ero- 
sion of extreme want nor the bombs of 
the Japanese could destroy. It has fo- 
cused their attention on the art of liv- 
ing and also on the art of living ami- 
cably together. It has prevented the 
growth of a caste system and main- 
tained a basic social equality among 
men. It has made possible an unusual 
degree of religious tolerance and conse- 
. quently of religious. freedom. 

However, once we have acknowledged 
the existence of a moral and social 
climate favorable to the development 
of the human personality in China, we 
must admit that the individual has 
never enjoyed the traditional freedoms 
of speech, of press, of assembly, or of 
association, Jliteracy is very high. 
The great mass of workers and farmers 
have long been subject to exploitation. 
The harsh material conditions of exist- 
ence have inevitably produced a fatal- 
istic attitude towards human suffering. 


.Sun Yat-sen. 
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By CHun-Mar Carsun CHANG 


The reason that China has failed to 
keep pace with the Western world in 
the protection of human rights since the 
French and American revolutions is be- 
cause of the failure of the constitutional 
movement to take hold in China. How- 
ever powerful it may be, the moral 
protection of human rights—protection 
by customs, traditions, attitudes, and 
values—is not enough. It must be re- 
inforced by legal protection; by a bill 
of rights, of course, but also by a con- 
stitution recognizing the sovereignty of ` 
the people and by a form of government 
effectively responsive to the will of the 
people. 

The Chinese constitution, which 
should have been promulgated long ago, 
is just now in the drafting process. 
Any practical discussion of the protec- 
tion of human rights in China must in- 
volve an appraisal of the proposed con- 
stitution. 


TEACHINGS OF SUN YAT-SEN 


The first point I wish to make con- 
cerns the bequeathed teachings of Dr. 
He was a man standing 
between Anglo-Saxon democracy and 
Soviet Russian dictatorship. On the 
one hand, he adhered to the ideas of 
human rights and a national assembly 
or a legislative organ; but on the other 
hand, he wanted a strong and efficient 
government. The latter meant a dic- 
tatorship or something quite near to it. 
If the term is not fair to him, I might 
use his own term, “an all-powerful gov- 
ernment.” 1 

Thus Dr. Sun in 1924 felt that the 
adoption of the French or American 
constitutional system could not meet 


1San Min Chu I, translated by Frank 
Price; “The Principles of Democracy,” Lec- 
ture 6, p. 333. 
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China’s needs. He had become con- 
vinced that representative government, 
as practiced in the West, and its par- 
liamentary system, were inadequate. 
Basic political rights must be retained 
and administered directly by the people 
rather than indirectly through their 
elected representatives. He considered 
these elemental political rights to be 
suffrage, and initiative, referendum, and 
recall. These rights were too impor- 
tant to be entrusted to any other than 
the people for whom they were de- 
signed. 

My second point concerns Dr. Sun’s 
. theory of the ideal form or structure of 


government, which he called the “five- , 


power constitution.” To the traditional 
divisions of government into executive, 
legislative, and judicial branches, as 
practiced in the West, he added two 
other functions or powers: examination 
and censorship (or control). In ex- 
planation and defense of these added 
categories he showed how they were 
rooted in China’s own past. He said: 


During the period of autocratic govern- 
ment in China, the Emperor still did not 
have sole authority over the power of ex- 
amination and censorship, so China in a 
way had three co-ordinate departments of 
government, the executive, examination, 
censorship, just as modern democracies of 
the West have their three departments, 
... However, the three governmental 
powers in the West have been imperfectly 
applied and the three co-ordinate powers 
of ancient China led to many abuses. If 
we want now to combine the best from 
China and the best from other countries 
and guard against all kinds of abuses in 
the future, we must take the three West- 
ern governmental powers, .. . and add to 
them, the old Chinese powers of examina- 
tion and censorship, and make a finished 
wall of quintuple power government. 


The third point I wish to bring out 
is Dr. Sun’s theory of political as 
contrasted with governing power. By 
political power he meant the four funda- 


mental political rights: suffrage, initia- 
tive, referendum, and recall. These 
were to be reserved for the direct use of 
the people. By governing powers he 
meant the operation of the five funda- 
mental divisions of governmental ac- 
tivity: executive, legislative, judicial, 
examination, and censorship. These 
functions were to be exercised by the 
government. According to his theory, 
neither the legislative nor the executive 
power should control or dominate the 
government, but should serve as essen- 
tial parts of a properly balanced gov- 
ernment. 


THE Frve-Power STRUCTURE 


Dr. Sun merely outlined his theory 
of the structure and powers of govern- 
ment. His son, Sun Fo, presented it to 
the people in the form of a constitu- 
tional draft. 

Dr. Sun Fo proposed that in the five- 
power structure, besides the President, 
there should be five Yuans (or coun- 
cils): executive, legislative, judicial, ex- 
amination, and control. The assigning 
of the executive, legislative, and judicial 
powers to three separate organs is a 
sound arrangement. The addition of 
examination and control does not seem 
to me justified. 

When China was under absolute mon- 
archy there was no popularly elected 
parliament, so it was necessary to have 
someone to correct the Emperor when - 
he failed in his duties. Such was the 
main reason for the establishment of 
the censorship. But if our constitution 
provides for a parliament or a national 
assembly or a legislative Yuan, any of 
these bodies could tell the government 
what is wrong, or exercise the power of 
impeachment. 

In the last fifteen years our pro- 
visional constitution has adopted the 
system of the five-power government in 
which there is a Control Yuan which is 
to perform the functions of censorship. 


a 
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All investigations and impeachment pro- 
ceedings are to be conducted by the 
President of the Yuan. This gives im- 
peachment the appearance of being per- 
sonal; for it would mean the President 
of the Control Yuan, one person, judg- 
ing another such as the Prime Minister, 
or a minister of the Cabinet. In the 
last fifteen years, the Control Yuan has 
never called any minister to account. 
Although it has acted in many cases in- 
volving small administrators, it has 
never put any blame on top officials. 
On a number of occasions, it has con- 
sidered taking impeachment action, but 
because of the personal nature of this 
Yuan, such measures invariably were 
dropped. These things show that the 
idea of censorship which existed in the 
absolute monarchy cannot be fitted into 
a modern democracy as a political in- 
stitution. 

As to the Examination Yuan, al- 
though under the absolute monarchy 
the examination power was exercised by 
some agents who were appointed by the 
Emperor, we cannot say that the ex- 
amination power was one of the three 
co-ordinate departments under the Em- 
peror, because it was never independent 
from the Emperor. But I agree with 
Dr. Sun Yat-sen in having an Examina- 
tion Commission to prevent the prac- 
tices of spoils and corruption under a 
party system. I should like to see an 
efficient Civil Service Comission estab- 
lished, but I do not agree with Dr. Sun 
Yat-sen that such a commission should 
be an independent agency in the gov- 
ernment structure. 


THe NATIONAL ASSEMBLY 


The National Assembly is without 
parallel in other countries. It is not 
similar to the representative bodies in 
Great Britain, the United States, or 
France. Primarily it functions as an 
electoral college to elect the President 
and Vice-President of the Republic, the 
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Presidents of the Legislative and Con- 
trol Yuans, and the members of these 
Yuans. Its secondary function—as em- 
phasized in Switzerland and in some 
states of the United States—is to exer- 
cise the powers of initiative, referen- 
dum, and recall. Dr. Sun Yat-sen 
called these latter powers direct popular . 
rights and considered them more impor- 
tant than representative government. 
As exercised directly by the people, 
they may be called the method of di- 
rect legislation in the open feld. 

The Assembly, as far as I can esti- 
mate, will consist of about 1,500 to 
2,000 members, elected by the voters 
from each district or municipality or 
region of equivalent rank. ‘Thus, the 
delegates in the National Assembly are 
representatives of the people. How, 
then, can the powers exercised by these 
delegates be considered direct popular 
rights? Article 89 of the Swiss Consti- 
tution reads: “Federal laws shall be 
submitted for acceptance or rejection 
by the people, if the demand is made 
by 30,000 voters or by 8 cantons.” If 
30,000 voters are necessary to make 
such a demand, how can the National 
Assembly of 1,500 representative mem- 
bers deal with initiative, referendum, 
and recall? And if the Assembly does 
not exercise these powers, but proposes 
the questions to the people, then the 
Assembly is superfluous. 

As to the electoral powers of the Na- 
tional Assembly, if the power to elect 
the President and Vice-President of 
China is vested in the Assembly, the 
direct popular vote is discarded, and 
the narrowness of the electorate will 
easily lead to corruption or unfortunate 
political bargaining between the Ex- 
ecutive and the various factions in the 
Assembly. 

According to the draftsmen of the 
Constitution, the National Assembly is 
to function as an electoral college and 
an organ for exercising direct popular 
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rights. If this is the case, I wish to 
offer a suggestion for another kind of 
electoral college. 

Let us assume that in China there are 
1,200 to 1,500 district councils, with 
an average of 30 members; in China 
proper there are 24 provinces, with the 
number of council members in each 
province ranging from 60 to 70. Thus 
the total of district and provincial coun- 
cil members is roughly from 37,500 to 
46,500. If these constituted the elec- 
toral college, I think it would more ac- 
curately represent the popular will, and 
its very size would tend to discourage 
corruption. The same body should ex- 
ercise the powers of initiative, referen- 
dum, and recall. 

I am inclined to favor representative 
government, for if it works well it can 
adequately represent public opinion; 
but I want to show my spirit of com- 
promise and my support of Dr. Sun 
Yat-sen’s proposal, Therefore I pro- 
pose an enlarged electoral college as 
described above. 


Tue LEGISLATIVE YUAN 


The Legislative Yuan is not a law- 
making body, as the name might indi- 
cate. In China it is identified as the 
Bureau of Codification, and in practice 
it is subordinate to the Executive Yuan. 
According to Article 63, “the Legisla- 
tive Yuan is the highest organ through 
which the Central Government exercises 
its legislative power. It shall be re- 
sponsible to the National Assembly.” 
This indicates that the Legislative Yuan 
is not a representative .body, but a 
vehicle of the Government. It would be 
absurd to believe that it will be re- 
sponsible to the National Assembly. If 
it be a representative council, how can 
it be called to account for its actions? 

Experience indicates that the Legis- 
lative Yuan in the present government 
serves no useful purpose. Legislators 
pass budgets as the government pre- 
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sents them, very rarely making any 
changes, We hear that the Executive 
Yuan sometimes presents its budget ‘as 
late as December 27, just three days 
before the beginning of the next fiscal 
year. This clearly indicates that the 
Executive power makes the appropria- 
tions, and not the Legislative Yuan. 
So far as is generally known, never 
once, has the Generalissimo appeared 
before the Legislative Yuan to answer 
any question concerning the govern- 
ment. Even the President of the Ex- 
ecutive Yuan does not concern himself 
enough to appear before this group. It 
should also be known that the ministers 
are never called to account by the Legis- 
lative Yuan. Why? Simply because 
the subordinate position of this body 
makes the enforcement of such action 
impossible. The Legislative Yuan is a 
servant of the existing government, and 
not of the people of China. 

Since the war, the People’s Political 
Council Las been established. This 
council has no legal position in the 
government, and yet its prestige is 
greater than that of the Legislative 
Yuan. Why is this so? First, al- 
though the majority of the members of 
the People’s Political Council are also 
members of the Kuomintang, the lead- 
ers of the other parties are included in 
its membership. Second, the majority 
of these Kuomintang members are 
chosen by provincial assemblies rather 
than appointed by the party leaders. 
This means they are more genuinely 
representative of the country than if 
they were all appointed by the party. 
Third, all the ministers are required to 
appear before and report to the council 
and submit their proposed measures to 
it for discussion and criticism. Some 
bureau directors have been dismissed 
upon the recommendation of the coun- 
cil. This demonstrates that although 
the People’s Political Council has no 
constitutional status, it is more repre- 
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sentative of the people and is more 
powerful than the Legislative Yuan. 
Article 67 of the constitutional draft 
` says, 
in regard to electing members of the-Legis- 
lative Yuan, that the delegates of the vari- 
‘ous provinces, Mongolia, Tibet, and of 
citizens residing abroad shall separately 
hold a preliminary election to nominate 
their respective candidates, and submit a 
lit of their names to the Assembly for 
election. The candidates are not confined 
to the delegates to the National Assembly. 


Since these caucuses are not constitu- 
encies, how can they nominate their re- 
spective candidates? Furthermore, this 
method oI nomination by caucus and 
election by the National Assembly will 
lead to bargaining and corruption. The 
Legislative Yuan is thus twice removed 
from direct popular control, because the 
voters elect the delegates to the Na- 
tional Assembly, which in turn elects 
the members of the Legislative Yuan. 

The constitution provides that the 
Legislative Yuan shall have the power 
to decide upon measures concerning 
legislation, budgets, emergencies, spe- 
cial pardons, declaration of war, ne- 
gotiations of peace, conclusion of trea- 
ties, and other important international 
affairs. But the Legislative Yuan will 
never be able to exercise these powers 
as does the Parliament in England or 
the Congress in the United States. 


me 


7 DIVIDED CONTROL 


We have already seen that the Na- 
tional Assembly has no control over 
the government, and the draft constitu- 
tion, in Article 31, provides for regular 
sessions of the Assembly only once in 
three years, and then only for a 30-day 
session. Some members of the People’s 
Political Council from Kunming have 
proposed that a standing committee be 
appointed to hold annual meetings and 
to consider important legislation when 
the National Assembly is not in session. 


If this were done we should have 
three organs—the Legislative Yuan, the 
National Assembly, and the standing 
committee of the Assembly—sharing the 
popular control over the government. 
This control is already so divided that 
it is not effective, and if it is further 
split it will produce only duplication 
and confusion. I formerly supported 
the idea of a standing committee, but I 
no longer favor it. ; 

Another serious weakness is that the 
President of the Legislative Yuan is 
elected by the National Assembly, 
whereas the universal practice in other 
countries is that a parliamentary body 
chooses its own chairman. 

Thus, the question of a representa- 
tive legislative body has yet to be 
solved, and upon this solution depends 
the whole structure of the government. 


Tre Executive POWER 


There are four kinds of executive 
power: the cabinet system in Great 
Britain, the presidential system in the 
United States, the executive council in 
Switzerland, and the Soviet system in 
Russia. I do not advocate any par- 
ticular one of these systems for China. 
If. we can find a system for China 
which is theoretically sound and prac- 
tically workable, I will support it. 

It is not necessary to compare the Chi- 
nese executive power to the executive 
council in Switzerland, because there is 
no basis for comparison between them. 


-Neither is it similar to the Soviet system, 


because the Soviet system is the concen- 
tration of three powers in one hand. 
There remain, then, only the cabinet 
and presidential systems to be com- 
pared. The Executive Yuan is some- 
what like the British Cabinet, because, 
besides the President of the Republic, 
there is a President of the Executive 
Yuan who is similar to a prime minister. 
But on the other hand, Article 59 says 
that the President of the Executive 
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Yuan and the ministers of the various 
ministries shall be individually re- 
sponsible to the President of the Re- 
public, whereas under the cabinet sys- 
tem, collective responsibility is the rule. 
In this regard, the Executive Yuan is 
like the Cabinet in the United States. 
That means that the Executive Yuan 
and its members will come and go at 
the pleasure of the President of the 
Republic. 

Another point is that the Presidents 
of the Legislative and Control Yuans 
are elected by the National Assembly, 
but the Presidents of the Executive and 
Examination Yuans are appointed by 
the President of the Republic. 

Since the President of the Republic 
is the Chief Executive, I think the Ex- 
ecutive Yuan should be subordinate to 
him, without a president of its own. 
This would be a copy of the American 
presidential system; and if we adopt 
this system there must be constitutional 
provision for a congress as powerful as 
the American Congress, for only then 
will there be any control over the ex- 
ecutive power. Or if we adopt the 
British cabinet system, there must be a 
parliament to check the President. 

If our executive power is unlike either 
of these systems, it will lead to arbi- 
trary rule, because there is no organ of 
popular control. If the Kuomintang is 
all-powerful and gives its whole sup- 
port to the Chief Executive, it may 
work in a way similar to that of the 
Communist Party in Soviet Russia, at 
least for some years. But I fear that 
after a time there will be either a 
revolution or a clamoring for a change 
of the constitution; for there is no con- 
stitutional provision for peaceful change 
" of government, such as is provided in 
the British and American systems. 


President and cabinet 


The President of the Republic is ac- 
corded wide powers. He has the power 


of appointment and removal; he is com- 
mander in chief of the army and navy; 
he has the right of pardon and clem- - 
ency; and he has the power of issuing ` 
ordinances to supplement the statutes. 

Generalissimo Chiang Kai-shek is a 
man of strong character. He has ap-- 
pointed several Prime Ministers, as 
Wang Ching-wei, H. H. Kung, and 
T. V. Soong. I want to see the Gen- 
eralissimo become a stabilizing factér 
in Chirese politics, but prime minis- 
ters and cabinet members will change 
very often, in spite of his dominance. 
Therefore. all his actions should be 
countersigned by the prime minister 
and the cabinet members concerned. 

Second, the cabinet should be collec- 
tively and individually responsible to 
the parliament. In this case there 
would be no hatred concentrated against 
the Generalissimo, and a change of 
cabinet would be sufficient to satisfy 
the popular wishes. The cabinet need 
not be confined to one party. The 
President may choose any person he 
likes. But the cabinet individually and 
collectively must have the confidence 
of the parliament. This arrangement 
would provide for a peaceful change of 
government, and in this provision I put 
my hope of preventing further blood- 
shed. 


JUDICIAL POWER 


ec 


The first question with regard to the 
judicial power in China is the ambiguity 
of the name and the function of the 
Judicial Yuan. According to Dr. Sun 
Yat-ser:’s theory, judicial power is one 
of the five powers, and he did not mean 
to make this an independent Yuan. 
But in the past fifteen years the Ju- 
dicial Yuan was set up, and at times it 
has functioned as a court, while at 
other times, in combination with the 
Ministry of Justice; it has transformed 
the latter into a subordinate organ. At 
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still other times the Ministry of Jus- 
tice has been a part of the Executive 
- Yuan. Whenever there was a strong 
` and ambitious man heading the Ju- 
diciary Yuan, he would claim that there 
should be ministers, or at least one, 
under him in the same manner as there 
are ministers in the Executive Yuan, 
and so he would take over the Min- 
~ istry of Justice and put it under the 
Wdicial Yuan. One is therefore baffled 
as to whether the Judicial Yuan is a 
court or an executive branch of the gov- 
ernment. There have been at least 
three changes: at one time the Ministry 
of Justice was a part of the Executive 
Yuan; later it was taken over by the 
Judicial Yuan; and in November 1944 
it was returned to the Executive Yuan. 

I should like to see the new constitu- 
tion expressly stipulate that the judici- 
ary power should be vested only in the 
courts; and that the Ministry of Jus- 
tice should be permanently separated 
from the Judicial Yuan and incorpo- 
rated into the Executive Yuan in a 
clearly defined clause so as to leave no 
room for ambiguity. 

In the past ten years, under the one- 
party rule of the Kuomintang, the 
party has sought to bring all the min- 
istries of the government under its own 
complete domination in doctrine and 
practice. This process of party domi- 
nation is widely called in Chinese 
“‘Partification” of the administrative 
agencies. That is, the army is called 
the party army, and education becomes 
party education. The latter is done 
ostensibly to indoctrinate the students 
with the teachings of Dr. Sun, but 
actually with a view to getting more 
Kuomintang Party members among stu- 
dents and teachers. 

This process is extended to the Ju- 
dicial Yuan, under the slogan of “Par- 
tification” of the judiciary. If this proc- 
ess is continued, justice and equality 
before the law will become meaningless. 


It endangers the impartial meting out 
of justice. I hope that in the new con- 
stitution the political influence of the 
party will be permanently and irrev- 
ocably removed from the courts. The 
judges, once appointed, should hold 
their office during the time of their 
good behavior. I think the drafter of 
the constitution also sees this point. 

What baffles me is the second clause 
in Article 77, Section 4, which says, 
“The President of the Judicial Yuan 
shall be responsible to the National As- 
sembly.” If the Ministry of Justice is 
excluded from the Judicial Yuan, then 
the President of the Judicial Yuan be- 
comes in truth the Chief Justice of the 
Supreme Court, and not an executive 
officer. And if he is not an executive 
officer, how can he be responsible to 
the National Assembly? This shows 
that in the constitution the judges have 
not been clearly removed from political 
influences. I hope that this will be 
changed in the final text, because the 
complete independence of the judiciary 
is a prerequisite for the administration 
of true justice. 


Constitutional interpretation 


Article 140, Chapter VII, of the draft 
constitution says: “Laws in conflict 
with the constitution are null and void. 
The question whether a law is in con- 
flict with the constitution shall be set- 
tled by the Control Yuan, submitting 
the point to the Judicial Yuan for in- 
terpretation within six months after its 
enforcement.” Article 141, the same 
chapter, says, “Administrative orders in 
conflict with the constitution are null 
and void.” And Article 142 of the 
chapter says, “The interpretation of 
the constitution shall be done by the ' 
Judicial Yuan.” Thus the power of in- 
terpreting the constitution belongs to 
the Judicial Yuan, or, in my termi- 
nology, belongs to the court. In other 
words, the American system of inter- 
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pretation of the constitution is adopted 
in the Chinese constitution. 

These articles stand as a great con- 
tribution of Dr. Sun Fo and his col- 
leagues, who are responsible for this 
draft. Since any interpretation of the 
constitution which may grow out of a 
political struggle will be in the hands of 
the court, the court helps the develop- 
ment of constitutional government. We 
know well how much the decisions of 
the American Supreme Court during the 
period of Justice Marshall contributed 
to the development of constitutional 
law and to the stability of the Federal 
Government. But the responsibility of 
the Chinese Supreme Court will be much 
greater than that of its American coun- 
terpart. The Chinese Supreme Court 
will be confronted with the problems of 
the civil government versus the army, of 
one dominant party versus minority 
parties, of capitalism versus socialism, 
and other controversies. With much 
heavier responsibility on its shoulders, 
I can only hope that the Chinese au- 
thorities and people alike will pay the 
Supreme Court the high respect neces- 
sary for it to perform its heavy and 
difficult duties. 


PROVINCIAL GOVERNMENT 


China is larger than the continental 
United States and somewhat smaller 
than Canada. Before the war there 
was a movement towards federalism, 
but as it was strongly opposed by Dr. 
Sun Yat-sen, it failed. But Article 98, 
Chapter V, says, “In the Province, 
there shall be a Provincial Government 
which shall execute the laws and or- 
ders of the Central Government and 
supervise local self-government.” This 
article clearly indicates its purpose of 
making the provinces obey the orders 
of the Central Government. 

In my opinion, revolt of the provinces 
against the central government would 
originate more from the warlords who 


had armies under them than from an 
increase of power given to the provinces. 
So I maintain that the power over mili- + 
tary forces should be more concentrated 
in the hands of the Central Government, 
and that warlords should not be gov- 
ernors of the provinces. A wider scope 
of civil power given to the provinces 
will not endanger the unity of the na- 
tion. L 

China is so big that if the provinc& 
are not endowed with administrative 
and legislative powers, it is hardly pos- 
sible that the provinces will be well 
governed. In my view, each province 
should have its own organization for 
finance, public work, agriculture, mu- 
nicipal.affairs, highways, education, and 
health. These details can be handled 
much better by the provinces than by 
the remote Central Government. The 
members of the provincial government 
may be appointed by the Central Gov- 
ernment, but a provincial assembly 
should, have administrative and law- 
making power within its own province. 
Of course, it should also execute within 
its own boundaries the laws and orders 
of the Central Government, and super- 
vise local self-government. ` 


DISTRICT GOVERNMENT 


As to the position of the district, I 
raise no objection to the text in gen- 
eral, with one exception. Article 109, 


Section 2, Chapter V, accepts popular’ “™ 


election of the district magistrate, but 
Article 144 of Chapter VIII says, “The 
Magistrates of districts where the work 
of self-government is not yet com- 
pleted shall be appointed and removed 
by the Central Government.” Person- 
ally, I do not favor the immediate prac- 
tice of popular election of district 
magistrates indiscriminately; but where 
this is not advisable, the power of ap- 
pointment of the magistrate ought to 
belong to the provincial government, 
and not to the Central Government. 
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Another question is that of candidacy 

fer public office, which, according to 

' Article 85, Section 5, Chapter IV, comes 
under the authority of the Examination 
Yuan. The qualifications for the voters 


and members of village or district coun-- 


cils are to be determined by this Yuan. 
Among the qualifications, there is the 
requirement of understanding the San 

n Min Chu I. This means that the Ex- 
mination Yuan would tend to con- 
solidate the one-party rule. If the 
qualifications of the voters and the 
members of the village and district 
councils are stipulated by law, and if the 
people in the Jocal community know the 
men for whom they vote, there is no 
need for examination of the candidates 
by the Examination Yuan. This seem- 
ingly harmless clause may be manipu- 
lated in such a way as to turn the words 
“democracy” and “self-government” 
into meaningless terms. 


THe San Min Cav I 


I want to express my opinion on 
Article I, Chapter I, which says, “The 
Republic of China is a San Min Chu I 
Republic.” The Kuomintang wants to 
keep the words “a San Min Chu I Re- 
public,” while all other parties demand 
that they be left out. At present, the 
government judges the activities of 
other political parties by the criterion 
"*of observance or violation of the = 
Min Chu I. 

In European terminology, the so- 
called San Min Chu I consists of three 
things: nationalism, democracy, and so- 
cialism. Dr. Sun Yat-sen combined 
these three into one “ism” and called it 
San Min Chu I. Among his party fol- 
lowers, there is a great deal of con- 
troversy as to its meaning. One sec- 
tion favors nationalism; another favors 
democracy; and still another, the left 
wing, favors socialism. Those who fa- 
yor socialism emphasize community in- 


terest, and relegate human rights and 
individual liberties and other funda- 
mental rights of political democracy to 
secondary importance. Those who fa- 
vor democracy emphasize human rights 
and liberty, and, economically, they are 
more inclined to accept a system of 
capitalistic enterprise. The third sec- 
tion, which favors nationalism, is more 
attracted by Dr. Sun’s emphasis on the 
preservation of China’s old traditions, 
her ancient moral standards, and her 
ancient culture. 

During the first period of the North- 
em Expedition, the Kuomintang co- 
operated with the Communist Party. 
The measures then taken disregarded 
human rights and liberty. But there 
are a great number of Dr. Sun’s follow- 
ers who are democrats, who favor ex- 
tending human rights. After Pearl 
Harbor, Dr. Sun Fo, who is the leader 
of this democratic wing, advocated giv- 
ing immediate freedom of speech, free- 
dom of assembly, and official recog- 
nition to parties of the opposition. 

The so-called San Min Chu I is so 
wide and so vague that it can be inter- 
preted in many ways. If the group in 
power favors a certain section of San 
Min Chu I, it can suppress by force 
those who believe in a different inter- 
pretation. Let me give an example. If 
the group in power emphasizes nation- 
alism, it can suppress those who be- 
lieve in internationalism, designating it 
a criminal act violating San Min Chu I. 
Once I asked a prominent member of 


‘the Kuomintang, “If there were now a 


party of internationalism, would it be 
violating the San Min Chu I?” His 
answer was, “Of course it would.” “If 
this is the case, then there is no free- 
dom of thought, and consequently there 
is no freedom of association,” I said. 
Such being the case, I think it is very 
dangerous to have the words “San Min 
Chu I” as a qualifying phrase to the 
word “Republic.” 
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San Min Chu I is merely a party 
program and has no legal validity be- 
fore the promulgation of this constitu- 
tion. But with these four words put 
into Article I it will have legal validity, 
and any judge may base his judgment 
on his interpretation of San Min Chu I. 
Because the San Min Chu I is the 
source of the Chinese constitution, ev- 
ery judge must refer to it, as American 
judges refer to “The Federalist.” This 
means that other parties have no free- 
dom of association or freedom to make 
up their own programs, because they 
can be prevented from doing so, ac- 
cording to the Government’s interpreta- 
tion of San Min Chu I. I think no 
clause should be contained in the con- 
stitution which could be interpreted so 
as to prevent freedom of thought and 
association. 

As a rapporteur in one of the sessions 
of the People’s Political Council, I pro- 
posed that a second paragraph be 
added to Article I, as follows: “The 
former clause should not be interpreted 
in such a way that the other parties 
cannot have their own political pro- 
grams and their own political beliefs.” 
Although no objection was raised by 
the Kuomintang members in the session 
at the time, I do not know whether my 
proposal will be adopted in the final 
text of the draft constitution. But I 
think my proposal is a compromise be- 


tween the concepts of the Kuomintang 
members and the non-Kuomintang 
members. No political genius, such as- 
Dr. Sun Yat-sen, would regard his own ` 
words as final as the Bible. Political 
thought and party programs always de- 
velop from new situations and new en- 
vironments which cannot be judged or 
interpreted in the light of pronounce- 


ments made long ago. My desire is toy” 


find a way out, a real political trufe 
betweeen the Kuomintang and other 
parties, for the permanent peace ‘of 
China. 


My opinions expressed here may dis- 
agree on some points with Dr. Sun Yat- 
sen, Generalissimo Chiang Kai-shek, or 
Dr. Sun Fo; but my respect for the 
work and accomplishments of these 
leaders is not any less than that of 
their followers in China. The purposes 
of a constitution are to bring all sec- 
tions of the people into a harmonious 
unity, to protect human rights, to bring 
peace to the land and stability to the 
government. If a constitution cannot 
accomplish these ends, it is little better 
than the paper on which it is written, 
and may be discarded tomorrow or the 
next day. For this reason, a sound con- 
stitution can be evolved only through a 
thorough and free airing of opinions 
and exchange of views among various 
sections of the people. 


mm 
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Human Rights in Islam 
~ By Maym Kxappurtr 


HE Bedouins, or the tribal popula- 
tion, constituted the great majority 
of the Arabian society in the Middle 
Ages, as they do, indeed, to the present 
time. The settlers occupied the oases 
and such towns as Mecca and Medina. 
ie Bedouins had little contact with 
e settlers and the outside world, be- 
cause they looked down on settled com- 
munities and despised their engagement 
in manual professions. This isolation 
of the Bedouins, as well as the harsh 
climate of the desert, prevented them 
from adopting the more refined manners 
and customs of the settled population. 
“J do not know,” says Renan, 
“whether there exists in the whole his- 
tory of ancient civilization a more gra- 
cious, pleasing or animated picture than 
that of pre-Islamic Arabia, especially as 
it appears to us in the admirable type 
of Antar.” The romantic life of the 
legend of Antar, as depicted by the 
creative imagination of the Baghdad 
writers, is hardly a clue to the actual 
life of the Bedouins. The Bedouin 
was essentially an individualist. The 
harsh and depressing climate of the 
desert accentuated his individualistic 
tendencies. This trait forced him to 
live in isolation and created in him an 
„appreciation of freedom. Love of free- 
dom became a tradition in Arabian so- 
ciety. Though this essential human 
right was much restricted in later peri- 
ods, it remained a cherished ideal in 
the more developed and vast Arab em- 
pire. 

The Bedouin type of life was not 
much in advance of what Hobbes has 
described as the State of Nature. Ow- 
ing to lack of authority and the poverty 
of the desert, there was continual blood- 
shed and insecurity. Raids and revenge 
were recognized human rights. The lat- 
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ter was aggravated by the asabtyah, or 
the tribal kin feeling, which legalized 
the accomplishment of the tha’r or 
vendetta by the avenger—the nearest 
relative of the victim. The Bedouin, 
likewise, had no sense of property right. 
Thus the property of a stranger, even 
though he was an Arab, was the right 
of the strongest. Self-help, rather than 
established rules of human rights, was 
the dominant principle. 

Islam introduced into Arabia new 
principles which, though originally 
preached in the towns, were equally im- 
posed on the Bedouins when they were 
converted to the new faith. It was in- 
deed no easy task for Mohammed to 
induce the Bedouins to respect rights 
of others and live peaceably without 
bloodshed and robbery. No wonder, 
therefore, that Mohammed deemed it 
necessary to incorporate civil legisla- 
tion in the religious tenets of Islam in 
order to protect the essential rights of 
man through religious sanctions. 


CLASSIFICATION OF HUMAN RIGHTS 


Human rights in Islam may be classi- 
fied into private and public rights. 
Private rights are those that concern 
the individual as a member of the com- 
munity, and public rights are those that 
concern the Moslem community at 
large. The latter are called rights of 
Allah, owing to the magnitude of the 
risk involved in their violation and of 
the general good which would result 
from their observance. 

Private rights include the following 
matters: 

1. Right to personal safety. Every 
individual who lived in Moslem lands, 
whether a Moslem or not, was guaran- 
teed, as a matter of right, his life and 
security. The punishment of those who 
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violated this right was very severe in- 
feed. Allah says: 


The punishment of those who combat 
Allah and His Apostle, and go about to 
commit disorders on the earth, should be 
slain or crucified or have their hands and 
their feet cut off or be banished from the 
land; this shall be as a disgrace for them 
in this world, and in the next they shall 
have a great torment.? 


2. Respect of personal reputation 
(hurma). 7 

3. Equality. In the Hadith Moham- 
med is reported to have said: “There is 
no superiority of an Arab over a non- 
Arab except as far as his personal piety 
is concerned.”*? Mohammed overem- 
phasized equality in order to overcome 
the tribal asabiyak which prevailed in 
Arabia before Islam, and to invite other 
races to accept his religion. 

4, Brotherhood. Allah said to His 
Apostle: “The believers are brothers.” ° 
Every believer in Islam is entitled to a 
mutual feeling of brotherhood in the 
Moslem community. 

5. Justice. Claim to justice as an 
individual right is much emphasized in 
the Koran and by Moslem publicists. 
Allah has warned His Apostles to be 
just. One of the qualifications of the 
candidate for the caliphate was jus- 
tice.” But it was held that if the caliph 
proved to be unjust, his subjects should 
remain loyal and never renounce his 
authority. This naturally induced cer- 
tain caliphs to indulge in a despotic rule 
and deny justice to their subjects.* 

Public rights include the following 
matters: 

1. Ibadats (acts of devotion) which 


1 Koran, V, 32. 

2See also Mohammed’s last Pilgrimage ser- 
mon (Tabari, Tarikk al-Russul wa al-Muluk 
(Leiden, 1890), Series I, Vol. IV, p 1754). 

3 Koran, XLIX, 10. 

4 Koran, VI, 153; XXT, 42; XXVII, 25. 

5 Thomas Arnold, The Caliphate (Oxford, 
1924), p. 72. 

6 Ci, ibid, pp. 45-46, 


include rights of prayer, payment of” 
alms, right to fast, and right to pil- 
grimage. 
votion are now referred to as freedom - 
of religion. The caliphs and their gov- 
ernors in the provinces were under ob- 
ligation to see that these rights were 
protected. 

2. Right to ask the state for punish- 
ment. The punishment may be of a 
direct nature for certain offenses, ne 
as theft, adultery, drunkenness, and 
slander; or it may be of an indirect na- 
ture, such as depriving a person who 
killed another of his right of inheritance, 
if he were an heir of the person he has 
killed.” 

3. Rights arising out of participation 
in certain public acts such as the jihad 
(holy war). Four-fifths of the spoils of 
war were divided among the jihadists or 
those who took part in the fighting; and 
one-fifth was the share of the state. 
The poor, the orphans, and the way- 
farers had right in the one-fifth share 
of the state. The caliph was under ob- 
ligation to carry out the division and to 
assign to each individual his share.® 

Finally, the owner or the finder of a 
mine was entitled to only four-fifths of 
its contents. The remaining one-fifth 
went to the state. This is because the 
interior of the earth belongs to Allah; 
the owner or finder of a mine is re- 
warded by a right to fourth-fifths of its 
contents ° 


NATURE AND Concept oF HUMAN 
RIGHTS 


It is held that human rights in Islam 
are the privilege of Allah (God), be- 
cause authority ultimately belongs to 
Him. Allah, according to the theory, is 
the indirect head of the Islamic state; 

7 Abdul Rahim, The Principles of Muham- 
madan Jurisprudence (Madras, 1911), p. 203. 

8 See my Law of War and Peace in Islam, 


pp. 64-68. 
® Abdul Rahim, op. cit., p. 204, 


These various rights of de-. « 


”*period not to exceed a year. 
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the Prophet Mohammed and his caliphs 
(successors) were only Allah’s vicege- 
rents on earth. The religious tenets of 
Islam, including all civil legislation, 
were communicated from the Divine 
Authority to the people through the 
Prophet Mohammed. These commands 
are incorporated in the Koran, which is 
in fact the constitution and the bill cf 

rights of the Islamic state. These laws 
Nae be altered, for they are divine 
commands. “There is none,” says 
Allah to His Apostle, “who can alter his 
words.” 1° Moreover, these laws are 
infallible. Man can only obey them, 
and in his attempt to consummate his 
obedience to these divine commands, 
he realizes his religious ideal. Law in 
Islam, accordingly, has the character of 
a religious obligation; at the same time 
it constitutes a political sanction of re- 
ligion. 

Human rights in -Islam, as pre- 
scribed by the divine law, are the 
privilege only of persons of full legal 
capacity. A person with full legal ca- 
pacity is a living human being of ma- 
ture age, free, and of Moslem faith. It 
follows, accordingly, that non-Moslems 
and slaves who lived in the Islamic state 
were only partially protected by law or 
had no legal capacity at all. 

Non-Moslems were enabled by the 
Aman (pledge of security) to travel 
unmolested in Moslem lands for a 
If the 
traveler were a Christian or a Jew and 
wished to live in Moslem lands un- 
molested, he was allowed to do so in 
the capacity of a dhimmi and had to 
pay the jisyak (poll tax). Various 
disabilities were imposed, but in gen- 
eral the dhimmis were guaranteed se- 

10 Koran, XVIII, 27. 

11 The dhimmis were Jews, Christians, and 
Sabaeans, Henri Lammens uses the very 
convenient term scriptuararies for the dhimmis. 
For their status in Moslem law, see my Low 


of War and Peace in Islam (London, 1941), 
Chap. XVL à 


curity of life, property rights, and 
freedom of prayer and other religious 
practices. 

Slaves had more limited legal ca- 
pacity, even if they were Moslems. 
They were guaranteed their lives, but 
had no property right, since they were 
themselves the property of their mas- 


ters. However, the Moslem slave was . 


not condemned to live permanently in 
servitude, because he had a chance of 
obtaining liberty in his lifetime either 
by an act of favor or by ransom.** 


Impact oF WESTERN CONCEPTS 


It is to be noted that human rights 
in Islam, as part of the Moslem legal 


‘system, are by this fact static. Moslem 


law is a divine system, and consequently 
only the Divine Legislator can make 
or alter that law. After Mohammed’s 
death the need for further legislation 
was pressing, and the caliphs were not 
entitled to communicate with the Di- 
vine Legislator. Though this difficulty 
was partially solved by the Moslem 
jurist-theologians who developed the 
so-called system of fiqh (Moslem juris- 
prudence) and tried to deduce deriva- 
tive laws from the divine law, the prob- 
lem remained that legislation by man 
was impossible. Moreover, after the 
fourth century of the Islamic era (tenth 
century A.D.), the making of derivative 
laws was also prohibited by the later 
jurist-theologians, and the system be- 
came almost completely static. 

This state of affairs continued not 
only during the Middle Ages but also, 


during the Ottoman period, up to the ' 


nineteenth century. In spite of their 
continual contact with the West, the 
Ottoman Sultans turned their backs on 
European ideas and governed their sub- 
jects in accordance with the old Moslem 
system of law and administration. 
The Ottoman Sultan, however, did 
not foresee the ‘consequences of his 
12 Koran, XLVI, 4; LC, 13. 


` 
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rigid system until he was humiliated on 
the battlefield by his European neigh- 
bors. In 1774 Russia inflicted on him 
a disastrous defeat and he was forced 
to give favorable concessions in the 
Treaty of Kutchuk Kainarje. The 
shock produced by this treaty was in- 
deed so great that it inspired the Sultan 
to start reforms on Western lines. How- 
ever, these reforms were almost entirely 
confined to military matters except for 
certain improvements in the status of 
Christians. 

The Ottoman Sultan twice attempted 
seriously to introduce Western concepts 
of human rights into his system of gov- 
ernment, but failed. These reforms 
were inspired by the European powers 
as a result of Turkish military defeats, 
and consequently were suspect as a 
pretext of foreign intrigues; and fur- 
thermore, the extreme conservatism of 
the ulemas, the doctors of law and the- 
ology, succeeded in blocking the change 
and condemned the reforms as incon- 
sistent with the divine law. In the Re- 
form Bills of 1839 and 1856 the Sultan 
proclaimed equality before the law for 
all his subjects, Moslems and Chris- 
tians, abolished the fizyak (poll tax), 
and ordered the establishment of civil 
courts. These rules were regarded as 
heresies by the ulemas and were strongly 
opposed. The two bills accordingly re- 
mained valid only on paper. 


REVOLUTIONARY CHANGE 


But the process of history pays no 
attention to abstract doctrines. The 
Turkish legal system had either to 
change or to fall to pieces. Failure to 
change it through peaceful means 
pushed the liberals to resort to vio- 
lence; and Turkey experienced three 
violent upheavals—in 1867, 1908, and 
1922—before its system was completely 
westernized. The last one was indeed 
so drastic that the Turks abolished in 
toto their Ottoman regime and adopted 


the Western republican system. The 
new Turkish Constitution incorporated 


the Rights of Man proclaimed by the - 


French Revolution, and declared that 
“all privileges of whatever description 
claimed by groups, classes, families and 
individuals are abolished and forbid- 
den.” It also proclaimed equality, 
liberty, freedom of conscience, freedom 


of thought and of the press, and y 


dom of religion for all citizens 
Turkey. 

Westernization of the concept of hu- 
man rights in the other parts of the 
Moslem world, with the possible excep- 
tion of Persia and Afghanistan, pro- 
duced less violent reactions than in 
Turkey. In Egypt the Salafiyah (Puri- 
tan) group, under the influence of 
Sheik Mohammed Abduh (1849-1905), 
argued that Islam in its original form 
contains general principles which in- 
clude all modern European ideas. The 
Manar, the organ of this group, de- 
clared that “true Islam admits all mod- 
ern progress for those who do not in- 
sist on standing by juridical rites. 
Everything is in the Koran and the 
authentic Sunna.” Abduh reinter- 
preted the Koran so as to make it 
cover almost all Western ideas and in- 
stitutions. As far as liberty of con- 
science and the rights of man are con- 
cerned, the Manar declared, “Islam is 
several centuries ahead of Europe.” ¥ 


In Persia, as in Turkey, violent meang “=” 


were used to force the Shah to grant a 
constitution, and human rights still 
await further changes in Persian social 
life before they become a reality. 
The Moslems of India have gone 
much further than their Persian or 
Egyptian coreligionists, owing to their 
intimate contact with the European cur- 


13 Henri Lammens, Jslam, Beliefs and Insti- 
tutions, trans, Sir E. Denison Ross (London, 
1929), pp. 212, 214 See also Charles C. 
Adams, Islam and Modernism in, Egypt (Lon- 
don, 1933), pp. 18 ff. 
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l rents of thought. Their leaders ot 


thought, such as Sir Sayid Ahmad Khan 


- Bahadur and Sir Sayid Ameer Ali, rep- 


resented the most modern and the 
loftiest ethical ideals. In his Spirit of 
Islam (1902), Sir Sayid Ameer Ali at- 
tacks the ulemas for their desire to en- 
force laws “enacted for the use of a 
patriarchal society.” 


wm In the period that followed World 


~of progress in Europe.” +4 


ar I the constitutions of the new 
Moslem states contained guarantees for 
the protection of human rights. It 
seems natural, after the fierce battles 
fought in Turkey, Egypt, and Persia 
for the liberty and equality of man, 
that a bill of rights modeled after the 
English and French Constitutions was 
regarded as essential in the political 
life of the modern Moslem states. 


Tse OUTLOOK 


Future development of human rights 
in Islam will depend upon the fate of 
the westernization movement. The 
trend is unmistakably towards more 
complete westernization, which will 
probably lead to an eventual substitu- 
tion of Western institutions for Islamic 
institutions. Some European writers, 
however, argue that the westernization 
movement in the Islamic countries has 
been superficial and that “the Orient 
has not yet grasped the actual causes 
To outside 
observers, indeed, the individual’s free- 
dom is still restricted in the Islamic 
countries in spite of the fact that there 


14 Carl H. Becker, Educational Problems in 
the Far and Near East (University Institute 
of Education, Studies and Reports, 1, London: 
Oxford University Press, 1933), “The Euro- 
peanizing of the Mohammedan World,” p. 41 
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exist in almost all of them constitutional 
guarantees and bills of rights. : 

But the fact is that the Islamic pa- 
rochial traditions cannot be changed 
merely by adopting Western ideas and 
institutions. Ideas are likely to have 
more influence on the form than the 
substance of the changes; and unless 
the existing parochial traditions change, 
the diffused ideas will soon disappear.” 
The parochial traditions can be gradu- 
ally modified by developing new tradi- 
tions influenced by the new ideas. Such 
a process of social change naturally 
needs a wise and balanced leadership 
in order to maintain the equilibrium 
necessary in the process of diffusion. 
But the protagonists of complete change 
have been impatient of the slow and 
inadequate progress made through this 
procedure. They prefer the Kemalist 
method, which aimed at complete 
change through violent social upheaval. 

Human rights in the Islamic coun- 
tries, accordingly, are not expected at 
the present stage to merit comparison 
with the older Western countries ac- 
customed to more liberal forms of gov- 
ernment and tradition. The significance 
of the various Western bills of rights in 
Islam, therefore, must depend on their 
future possibilities. At present, ef- 
forts must be made to develop new 
traditions necessary for protection of 
the rights of man and the self-respect 
and dignity of the individual. This is 
a necessary prerequisite for adopting 
any bill of rights in any Moslem coun- 
try if it is to be of practical value. 

16 Quincy Wright, “The Government of 
Iraq,” American Political Science Review, 
Vol. XX (Nov. 1926), p. 743; and Majid 


Khadduri, The Government of Iraq (Jeru- 
salem, 1944), p. 22. 
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Human Rights in the Cultural Tradition of 


Spanish America * 


By VÍCTOR ANDRÉS BELAUNDE 


N treating of the subject under con- 
sideration, the first point to which 
we must call attention is the error of the 
widespread belief that recognition and 
defense of the rights of man emerged 
in Latin America in connection with in- 
dependence. It is obvious that inde- 
pendence aided in consecrating and de- 
fending these rights, but a clear concept 
of the human personality and its invio- 
lable rights existed in the cultural tra- 
dition of Spain. To be sure, colonial 
policy often contradicted the principles 
which follow from the concept of human 
personality. However, we must not 
limit our view to this contrast—a con- 
trast for that matter common to all 
peoples at the time—but must take into 
account the efforts of the representatives 
of the culture and of the governing class 
itself to create legislation which would 
support the dignity and liberty of man. 
It is clear that the full force of eco- 
nomic principles, of the instinct of self- 
preservation or the will to power of the 
discoverers, led necessarily not only to 
the introduction of a full-fledged sys- 
tem of feudalism in America but also to 
the implanting of slavery, a natural 
consequence of the difference of races 
and the distance that separated the 
colonists from the home government. 


Tue CATHOLIC VIEw 


With regard to the aboriginal inhab- 
itants, not only was slavery eliminated 
and servitude prohibited, but in the re- 
lations between victors and vanquished 
the system established from the begin- 
ning progressively rid itself of all those 
traits which rendered it similar to feu- 


* Translated by Professor W. Rex Crawford 
of the University of Pennsylvania. 


dalism. This extraordinary fact, per- 
haps unique in the world’s history, is 
due to the influence of the Catholic 
conception of human personality, which 
makes no distinction between races z 
cultures, or even religions—-a conceptiôn 
expounded and supported by canonical 
jurists and theologians of Spain, who 
applied it to the New World. The 
Spanish mind in the sixteenth century 
looked at the problems of the discovery 
from an ethical point of view, and 
on the plane of that universality and 
eternity which are the essence of the 
Spanish spirit. The inhabitants of the 
New World were human beings whose 
rights were to be respected and whose 
underprivileged conditions gave them a 
special right to the protection of the 
state and the Church. 

This idea goes back to the very be- 
ginning of the discovery, and had its 


.first and most beautiful expression in 
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the will of Queen Isabella the Catholic, 
wherein she begged the King and his 
daughter and the Prince her husband 


that they should not give their consent nor 
permit the neighboring Indians and the in- 
habitants of the said islands and mainland, 


which we have conquered or may in the. 


future conquer, to receive any harm in 
their persons or goods, but should com- 
mand that they be well and justly treated. 


Thus she reiterated the express charge 
contained in the first instructions to Co- 
lumbus and in the instructions to Gov- 
ernor Nicolás de Obando.* The same 
concept appears in the Laws of Burgos 
governing the work and good treatment 
of the Indians and above all in the de- 


1Juan Solórzano Pereira, Politica Indiana, 
Libro I, Capitulo H. 


Human Ricuts IN SPANISH AMERICA 83 


liberations of the Coruña, in irstruc- 
tions given to Cortés, and in the de- 
- liberations of the Council of Barcelona; 
` and it finally found a definitive expres- 
sion in the brief of Pope Paul ITI: 


The said Indians and all the other peo- 
ples that may in the future come to the 
notice of the Christians, even though they 
be outside the Christian faith, are not and 

must not be deprived of their liberty or 
Nii property rights and are not to be re- 
duced to servitude .. . and are to be at- 
tracted and invited to the said Christian 
fath by the preaching of the divine word 
and the example of the good life.? 


Naturally, all these imperative state- 
ments on the part of the supreme au- 
thorities of Church and state appear as 
the result of the moral climate main- 
tained by the leading minds of the 
period. It is the missionaries who were 
the moving spirits in the defense of the 
rights of the Indians. 


‘THEOLOGICAL AND JURIDICAL 
CONCURRENCE 


The interesting thing to note in this 
movement is that the missionary ac- 
tivity was supported by theological and 
juridical learning, which gives to the 
rights of the Indians an indelible stamp 
of high-mindedness and nobility. 

In the vast literature which today we 
are beginning to study, and in which the 
key documents are doubtless the theses 


=»end writings of Las Casas, we must 


note the sermons of Father Montesinos, 
the memoirs of Bishop Garcés, the pe- 
titions of Bishop Zumárraga, the opin- 
ions of Father Vitoria, and then the 
treatises of his disciples Melchor Cano 
and Domingo de Soto. Impartial stu- 
dents of the period agree with the state- 
ment of Professor Levene: 


? Silvio Zavala, Las instituciones jurtdicas en 
la conquista de América (Madrid, 1935), p. 48. 
The famous brief was due, according to this 
author, to the letters of Bishop Julian Garcés 
and to the activities of Father Minaya, 


The doctrines which were developed in 
memorable controversies tending to estabe 


` lish the principles of liberty represent a 


revolution in the history of ideas. They , 
irradiate a splendor which reaches us in 
modern times, for it must be admitted 
that, as a declaration of principles, the 
laws of the Indies and the doctrines on 
which they are based anticipated by almost 
three centuries the doctrine proclaimed at 
the end of the eighteenth century by the 
French Revolution.® 


Ideas with regard to personality and 
the rights of man were diffused by the 
colonial universities. University teach- 
ing found inspiration in the doctrines of 
Saint Thomas and of Suarez on the per- 
son, the moral bases of authority, and 
the right to resist tyranny. 

Our cultural tradition was based on 
what might be called the influence of 
the Christian doctrine of natural law. 
This doctrine has two manifestations, or 
rather two currents: one which we may 
call theological, the other essentially 
juridical. 

The theological branch especially had 
in Peru notable representatives, such as 
Father Miguel de Agia, cited by Soldr- 
zano Pereira, and the famous author 
of the Thesaurus Indicus, Father Diego 
Avendaño, who combated slavery and 
insisted that man’s freedom is a corol- 
lary of naturallaw. Avendafio admitted 
no difference between Indians and Ne- 
groes, declaring categorically that the 
sale of slaves was a violation of justice 
and law. 

The juridical current is represented 
principally by Licentiate Falcén, a great 
defender of the Indians, and. culminates 


8 Ricardo Levene, Introducción a la historia 
del derecho indiano (Buenos Aires, 1924), p. 
25. Among modern studies of this important 
period, besides the work of Professor Levene, 
we should cite works by the Mexican writers 
Esquivel Obregón and Silvio Zavala, and the 
essays of the North American Lewis Hanke, 
precursors of a really definitive work on this 
important era, 
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in the work of Solórzano Pereira, who 
had much influence on the Recopilacién 
de Indias. It is unnecessary to repeat 
here the well-deserved praise of the 
laws of the Indies for their provisions 
regarding property and their labor legis- 
lation protecting the Indian—laws un- 
fortunately often in contrast with the 
policies followed by Spanish officials. 


ECCLESIASTICAL AND INTELLECTUAL 
CONCURRENCE 


At the end of the colonial period 
there was a renascence of the concept 
of human rights, expressed in two forms 
—ecclesiastical and intellectual. The 
first is the continuation of the spirit of 
the Church and of the best theological 
doctrines of the sixteenth century, and 
has its most characteristic expression in 
the Petition to the King of December 
11, 1799, by the Bishop and the Cabildo 
of Michoacan. This petition involved a 
series of reforms favoring the Indians 


and the lower classes, and really con-, 


tained all the bases of an agrarian re- 
form. It proposed the free division of 
royal land grants among the Indians 
and lower classes, and even favored as- 
signing to the Indians the uncultivated 
lands of large landholders. Many of 
the ideas of this famous petition in- 
spired the declarations made in favor of 
the Indians in the parliament of Cadiz. 

The intellectual trend at the end of 
the colonial period was due to foreign 
influence. The universities of the colo- 
nies were reformed by creating new col- 
leges, and the natural-law doctrine of 
the Encyclopedists came to predominate 
in them. A representative man of this 
period, Vidaurre, speaks of the influ- 
ence of Grotius, Pufendorf, and Heinec- 
cius. The libraries of the precursors of 
independence contained the works of 
Montesquieu, Rousseau, Helvétius, and 
Filangieri. 

The program of independence was 


founded on the proclamation of the 
rights of man. All the first constitu- 


tions were inspired by the constittitions- « 


of the United States, France, and Cadiz. ° 
The authoritarian reaction which oc- 
curred with the failure of the so-called 
insurrection of the cabildos, the first 
stage of Latin American independence, 
involved the structure of the govern- 
ment; but the same emphatic proclama- 
tion of the rights of man was maf- 
tained. 


STAGES or GROWTH 


In the history of the independent 
life of the countries of South America 
we must distinguish four stages, which 
—allowing for differences of time—are 
found in the most representative coun- 
tries, such as Chile, Argentina, Peru, 
and Colombia. These stages are: (1) 
military dictatorship, (2) constitutional 
consolidation under the inspiration of 
an intellectual oligarchy, (3) bureau- 
cratic Caesarism, and (4) democratic 
tendencies following a crisis in Caesar- 
ism. 

The first stage, that of initial authori- 
tarianism, was in a way a continuation 
of the colony, with the predominance 
of a strong executive; there was a con- 
trast between the liberties proclaimed 
in the constitution and the real char- 
acter of the government. Essential 
liberties were not compatible with, the 


governmental regime; the judicial powe” 


lacked independence and could not 
carry out its principal function, that of 
protecting human rights. 

In the second stage, which corre- 
sponds to what we might call a con- 
servative and intellectual republic, there 
appears a plan for the rule of law and 
the functioning of a moderate constitu- 
tion with a strong executive, with an 
independent judicial power, and with 
effective constitutional guarantees. This 
stage is manifested in Chile in the con- 
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` stitution of 1833, in Argentina in the 


constitution of 1853, in Peru in the 


: constitution of 1860, and in Colombia 


in the constitution of 1886. It may be 
said in general that life under these 
constitutions, whether they were con- 
servative or liberal, led to the creation 
in these countries of a strong, efficient 
government and a regime of respect for 
civil liberties under the aegis of the 
dicial power. 

The third stage is that of bureaucratic 
Caesarism. The advent in politics of a 
middle class and the extension of the 
suffrage paradoxically give rise to a re- 
turn of the influence of caudillos, who, 
without the military prestige of the 
period immediately following the at- 
tainment of independence, which often 
amounted to genius, represent personal- 
ism and the interests of a political 
clientele that is principally bureaucratic. 
This period lasted in different countries 
for varying lengths of time, and it led 
to a reform of the constitutions we have 
mentioned. In Peru it coincides with 
the constitution of 1919, which was ap- 
parently more democratic and liberal 
than that of 1860, but which managed 
to maintain appearances under a regime 
of bureaucratic Caesarism in which civil 
liberties were abolished and the courts 
were powerless to protect them. In 
Chile it was manifested in a change of 
the constitution and in frequent presi- 
dential changes. In Argentina the elec- 
toral reform of 1912 led to the triumph 
of the radical party; in the secord term 
of Irigoyen the bureaucratic Caesarism 
of his government is obvious. Bureau- 
cratic Caesarism in Hispanic America 
constituted an eclipse or partial loss 
of human rights and of constitutional 
guarantees, especially of the rights of a 
free press and of public assembly. 

In some countries bureaucratic Cae- 
sarism grew gradually weaker; ir others 
it represented a stage or simply a period 


of passing crisis, like the government of 
Reyes in Colombia in 1905-1906 or the 
government of Ibáñez in Chile. One 
had not long to wait for the return to 
a regime of law, the essence of which 
naturally is respect for human rights. 
The bureaucratic Caesarism which 
coincided with the rise of authoritarian 
governments in Europe could not last. 
Two factors worked against it: the 
juridical traditions of the earlier period, 
and, later, the struggle and triumph of 
democratic ideals in the world. 


OBSTACLES AND AIDS 


The manifestations of the political 
law which we leave thus briefly sketched 
vary in the different countries of 
America. The limitations we have set 
ourselves in this article prevent our 
pointing out certain exceptions or indi- 
cating certain typical cases; in a gen- 
eral way, however, it may be stated that 
human rights in America have had two 
forces arrayed against them: the early 
dictatorships and the bureaucratic Cae- 
sarism of recent times. The golden age 
of civil liberties was represented by the 
constitutions of moderate tendencies in 
which there existed side by side, within 
the framework of normal political strug- 
gle, parties of conservatives and liber- 
als; such parties have existed in all 
parts of America, although not always 
with the same names. 

We shall end these brief observations 
by speaking of the affirmation of hu- 
man rights and of the organs that exist 
for their protection and support. All 
the Magna Chartas of America agree in 
their emphatic, eloquent proclamation ` 
of human rights. Attention should be 
called to the fact—one which is en- 
tirely understandable—that recent con- 
stitutional reforms seek to attain not 
only individual liberty but also the so- 
called social guarantees, or those which 
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more fully achieve social justice; in since the interested parties present ` 
this connection the Mexican Constitu- themselves to it, and since the officers 
tion of 1917 should be considered. charged with the discovery and puhish- . . 

As for the protection of human rights, ment of infringements form part of the - 
it is entrusted to the judicial power, judicial structure. 
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Human Rights in Latin America* 


` 


O speak of human rights in Latin 

America is usually to speak of 
things that are lacking. In most of the 
countries in that part of the Western 
Hemisphere, democracy is unstable or 
\poneristent, and consequently human 

ights have undergone the same fate. 
In the few Latin American ccuntries 
that have gained a better political and 
social development, there is still much 
to be done with regard to ensuring the 
exercise of human rights—as they are 
conceived from the modern point of 
view—for all citizens. Freedom from 
want is the farthest from attainment 
for the masses in those countries. In 
the others, whose development is less, 
even the most elemental forms of free- 
dom of thought, of expression, and of 
assembly have been practically crushed 
by feudalism and the oligarchies. This 
seems incredible if we consider that all 
these countries were born to independ- 
ence as democratic republics. To un- 
derstand the phenomenon, we must 
glance at history. 


CHARACTER OF LATIN AMERICAN 
INDEPENDENCE 


In history books and anniversary 


came Speeches it is commonplace to state 


that the revolution which brought about 
the independence of the Latin Ameri- 
can countries was inspired by the prin- 
ciples of the French Revolution and the 
independence of the United States. Un- 
doubtedly the French Revolution helped 
to break the belief of the Creoles in the 
invulnerability of royal_power, and the 
victorious rebellion of the Thirteen 
Colonies gave them a vivid example of 
the success to be obtained in the strug- 
gle against imperial forces; but the 
* Translated by Mrs M. Hollingswerth. 
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By Cmo ALEGRÍA 


principles themselves were ágitated only 
by the most idealistic of their leaders. 

In plain terms, what really happened 
was that the sons of the landholders and 
the wealthy Creoles wanted to govern 
themselves. The Spanish and Portu- 
guese colonies in America had been 
founded ọn the allotment of large tracts 
of land on feudal terms. ‘These fiefs or 
encomiendas, together with their in- 
habitants who became serfs, were be- 
stowed on the conquistadors. The rea- 
son justifying this procedure was that 
the conquistadors, with the clergy’s 
aid, could protect the natives and con- 
vert them to the Catholic religion. But 
the conquistadors also established mitas 
and obrajes—enforced service of In- 
dians in the mines and mills—and, 
in addition to imposing Catholicism 
without religious instruction, devoted 
themselves to making the Indians work 
under the most trying conditions. Mil- 
lions died. When the Crown prescribed 
laws protecting the Indians, the land- 
holders took up arms under the com- 
mand of Gonzalo Pizarro, brother of the 
conquistador of Peru. The astute royal 
envoy, a monk named La Gasca, put 
down the insurrection, punishing Pizarro 
and his aide for the crime of rebelling 
against the King; everything else, how- 
ever, La Gasca left as it was. So 
passed three hundred years of colonial 
life, until the time for independence 
drew near. 

Spain committed a double error in its 
colonial policy, in not considering as 
Spaniards the descendants of Spaniards 
born in America, relegating them to 
secondary positions in the political, ad- 
ministrative, and social life, and yet 
imposing on their commerce and in- 
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dustry obstacles that impeded freedom 
of action and converted them into 
Spanish monopolies. Both measures 
aroused intense resentment and discon- 
tent which finally burst forth openly. 
Many patriots were taken to gloomy 
prisons because they had distributed 
sheets containing the proclamation of 


the rights of man, had read forbidden - 


books, or had become unduly enthusi- 
astic over rising democracy in the 
United States; but most of them were 
only trying to free themselves from 
Spain. Consequently, when victory was 
won, some advocated a monarchy as 
the form of government, others a life- 
long presidency, and nearly everyone 
wanted government by force. Whereas 
in the United States the Bill of Rights 
was maintained by practice, in Latin 
America all the shiny new constitutions 
were considered dead letters, and the 
very leaders who had called on the peo- 
ple for aid in unsheathing the sword 
against Spain now slashed it against 
every concept of civil liberty. In 
Brazil, where independence came more 
slowly and did not turn into a decided 
civil war, the same governing classes 
continued in power. Even in Mexico, 
where independence took on a more 
popular character, the government soon 
fell into the hands of the oligarchy and 
subsequently into long, trying periods 
of tyranny. 


REPUBLICS WITH FEUDAL OR SEMI- 
COLONIAL CHARACTER 


Bolivar made the first mistake of 
having himself declared lifelong presi- 
dent of Peru. The Peruvians protested, 
not to defend the democratic principle 
but because the man who had spent his 
entire fortune in the struggle and had 
no aspirations to become a feudal lord 
again was displeasing to the local oli- 
garchy. The same thing happened when 
Sucre—one of the noblest figures of the 


independence—was made lifelong presi- 
dent of Bolivia.’ Bolivar himself saw 
the disintegration of Gran Colombia - 
and the ‘ormation of what are still the 
republics of Venezuela, Colombia, and 
Ecuador. The unity had weakened the 
position of the local bigwigs, just as it 
could today; and in this lies one of the 
stumbling blocks to the political and 
economic union of Central America, 
which many are striving to effec. 
Bolivar died in the midst of the drama 
of freedom, but the Republic did not 
lay aside colonial practices. The gov- 
ernments usually represented the oli- 
garchies; so anyone who spoke of the 
rights of man was thought dangerous, 
and the landholders and prosperous 
Creoles, who had loved the word liberty 
in relation to Spain and their own group 
only, decided that they had done their 
job in gaining independence from Spain, 
and devated themselves to enjoying the 
fruits of victory. 

Then commenced that century-long 
drama—he Latin American people’s 


‘ struggle against their oppressors. Hag- 


glers and interested sociologists have 
seen in our revolutions and social up- 
heavals the symptoms of a psychology 
reacting against all discipline, and some 
consider our tyrannies a necessary evil. 
Perhaps many of the hopeful illiterates 
who rebelled time after time had never 


heard the word democracy, but if by sæ- 


that is meant a government by the peo- 
ple, it was just this that they were seek- 
ing. In Latin America, the people’s 
aim has always been to have representa- 
tive government, to abolish feudalism 
completely. There, 70 per cent of the 
population is engaged in land cultiva- 
tion, yet the majority of rural inbabit- 
ants do not own land. Two-thirds of 
the workable land in Latin America be- 
longs to owners who develop it in most 
primitive fashion. 

Another economic factor has also en- 
tered the picture with the republic— 
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the industries for extraction and pro- 
duction of raw materials, which are al- 
- most always in the hands of foreign 
capital and create what Latin Americans 
call “imperialism” and “dollar diplo- 
macy.” These foreign enterprises have 
always influenced local politics, ky pro- 
tecting tyrannies under whose shadows 
they obtain greedy profits and by in- 
N ervening in elections through monetary 

tad to the proper factions. In many 
cases they can count on the endorse- 
* ment of their own governments, too, in 
providing loans and armaments to the 
tyrannies. 

No wonder that these enterprises, 
being allowed to operate with almost 
complete freedom, became prime factors 
in the life of the Latin American re- 
publics. The birth of anti-imperialist 
political parties during the past few 
years has been the result of the power 
acquired by foreign capital through its 
alliance with the oligarchies; for the in- 
dustries for extraction and production 
of raw materials had even become the 
principle source of revenue for the state 
budgets of the Latin American coun- 
tries, despite the fact that the taxes 
were seldom over 30 per cent, and the 
republics themselves were caught in a 
semicolonial dependency. 

So for more than a century, the po- 
litical and economic life of Latin 
America has swung between the two 


boles of feudalism on the one hand and 


semicolonialism on the other. In its 
shadow the oligarchies have prospered 
by creating their reactionary militarism 
to put down the people whenever they 
have arisen to demand land, liberty, 
rights, and control over the abuses of 
foreign capital. 


PROGRESS OF CERTAIN REPUBLICS 


Some of the republics had exception- 
ally capable leaders who wanted to give 
a democratic direction to the national 
life. For instance in Argentina, at the 


end of a period of social upheavals and 
the long, bloody tyranny of Rosas, the 
democratic Mitre, Sarmiento, and Al- 
berdi all appeared, among others. to give 
impetus to‘the progress of the Repub- 
lic. They resolved their problems firmly 
with realistic, practical slogans. “To 
govern is to educate,” President Sarmi- 
ento said as he began an educational 
system: that has enabled Argentina to 
become the country with fewer illiter- 
ates than any other in Latin America— 
only 10 per cent. Alberdi said, “To 
govern is to populate”; whereupon he 
commenced an immigration policy that 
brought the necessary human potential 
to start agriculture and cattle raising 
on a grand scale. The radical leader 
Irigoyen later took a course that was 
even more popular. But the entire 
process of democratic development was 
interrupted by the militarists’ seizure 
of power, starting with General Uri- 
buru’s uprising in 1930. 

Democratic progress was similar in a 
few other countries. After the tyranny 
of the liberator O'Higgins, Chile also 
passed through an era of agitation; but- 
then it entered a period of democratic 
stability which put it on a level with 
Colombia as the countries where human 
rights are most firmly established in re- 
gard to freedom. In Mexico, the peo- 
ple obtained their own government by 
fighting with the arms at hand in the 
agrarian revolution that started in 1910 
causing the downfall of Porfirio Dfaz. 
Democracy also grew roots in Uruguay 
and Costa Rica. The governments of 
General Batista and General Medina, 
in Cuba and Venezuela, initiated a more 
liberal policy in their last years, after 
prolonged tyrannies. 

However, these republics, which could 
almost be counted on the fingers of one 
hand, were the only ones that could be 
called democratic at the beginning of 
the Second World War. The others 
were still ruled by governments that 


90 THE ANNALS OF THE AMERICAN ACADEMY 


persecuted all freedom. When Fascism, 
Nazism, and Falangism successively 
arose, the oligarchies were comforted 
with the possibility of ending liberal 
tendencies with more drastic measures; 
their press gave wide space to eulogies 
of totalitarianism; technicians were im- 
ported to influence public administra- 
tion and the police; many fascist meth- 
ods were copied; and both the military 
and civilians went on missions to Italy, 
Germany, and Spain in order to learn 
the lesson more thoroughly. 

Although the Catholic oligarchies felt 
a certain reserve with Mussolini because 
of his interdiction against the Pope, and 
with Hitler because of his paganism, 
when Franco and his ultra-Catholic Fa- 
langism appeared, they could become 
fascists in their own way. Through 
Franco and the Falangist movement 
called kispanitdad, they could collabo- 
rate in the world-wide totalitarian 
movement. Franco was and is the rep- 
resentative of the Hispanic wing of 
fascism. His agents and propagandists, 
among whom are the well-known Fa- 
langist writers Eugenio Montes and 
José Maria Pemán, traveled extensively 
through Latin America, and many 
presidents (for instance, Prado of Peru) 
made up part of their audiences. 


INFLUENCE OF THE WAR 


From the start of the Second World 
War, the sympathies of the Latin 
American people were on the side of 
those fighting oppression, whose ex- 
ample was encouraging to them; while 
the attitude’ of the Creole dictatorships 
was one of reserve, to hide their un- 
confessed adherence. Obviously there 
was no reason for the dictators to like 
democracy, since the exercise of it 
could but drive them from power, as it 
did in some cases later on. Haya de la 
Torre was the first popular politician to 
pronounce himself on the Allied side; 
then others who had earlier been influ- 


enced by the Russo-German pact and 
had said Haya had “sold out to, im- 
perialism” followed him. s 

The attack on Pearl Harbor precipi- 
tated the crisis. If the plans of Hitler 
and his henchman Mussolini had not al- 
ready suffered serious blows, however, 
the reply of the autocrats at the Rio de 
Janeiro Conference would have been 
quite different. The fortunes of the 
war and the intervention of the Unit 
States in the struggle had placed the 
representatives of the Latin American ` 
oligarchies in a serious dilemma. They 
could either favor the totalitarians and 
be confronted with popular internal dis- 
content along with exterior pressure that 
would bring their downfall, or they 
could link themselves to the democracies 
and remain in power. Since the main 
thing that concerned them was to stay 
in power, they put themselves on the 
side of the democracies. 

So the strange phenomenon began 
to occur that though these oligarchies 
spoké enthusiastically of democracy and 
freedom in speeches destined, like their 
raw materials, for export, they con- 
tinued to ignore both, in practice within 
the countries they ruled. While Presi- 
dent Roosevelt proclaimed the Four 
Freedoms for all the peoples of the 
earth, Latin Americans found that many 
of their own officials—some of whom 
often flew to Washington to see the 
declarer—were most interested in pre- 
venting their own countrymen from ac- 
quiring these freedoms. 

But after all, the Four Freedoms and 
the Atlantic Charter were not pro- 
claimed in vain; in fact, they strength- 
ened the old desires and hopes for which 
the tenacious and long-suffering Latin 
Americans had fought for more than 
a century. Although Prime Minister 
Churchill stated, undoubtedly tardily, 
that the war became less and less ideo- 
logical—a mistake which even the Eng- 
lish brought to his attention—the Latin 
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` American peoples were eager to win 
their own war too, and began to come 
. out against their oppressors. 


PRESENT DEMOCRATIC PROGRESS 


It is now that the revolution for in- 
dependence, with an ideological trend, 
is commencing to be completed in Latin 
America. For there, with the inevitable 

and necessary modernization of the 
N cen concept demanded by the 
times, a rebellion has really started 
against oligarchies and favoring the wel- 
fare of the people as it is affirmed in 
the principles of the Atlantic Charter 
and the Four Freedoms. The first step 
is to obtain representative government 
for the people, and with that in view, a 
summons has been given to all parties 
encouraging ideas of liberty and jus- 
-tice. The moment international victory 
loomed against the horizon, the Latin 
American reform forces, which had 
waited during.the war in order not to 
disturb the Allied cause, began to act 
directly. 

In Ecuador, the tyranny fell through 
a coup d’état in which the military and 
civilians co-operated, and then, through 
elections, a government that permitted 
liberty rose to power. In Guatemala 
and El Salvador, despotisms that had 
lasted for thirteen and fourteen years 
respectively collapsed at the organized 
resistance of civilians. Soon afterwards 


young members of the Guatemalan 


Army joined the civilians to destroy the 
last traces of tyranny. Electicns were 
held in both countries, and each now 
has a representative and progressive 
government. 

All through Latin America there is a 
reborn and encouraging spirit of de- 
mocracy. In the freest elections ever 
held in Cuba, the people elected the 
noted liberal leader Grau San Martin. 
This success was also largely due to the 
new policy of the United States. The 
then Ambassador Braden kept North 


` 


Americar business from helping the op- 
posing candidate with a couple of mil- 
lion dollars, and he took other measures 
that brought about the correction of the 
electoral proceedings. 

In the first free elections in the his- 
tory of Peru, the people elected the well- 
known democrat José Luis Bustamante 
y Rivero, who had refused former Presi- 
dent Prado’s proposal for him to be the 
official candidate and later became the 
candidate for the opposition parties. 
But Bustamante could not have been 
elected without the decisive aid of the 
Aprista party, whose leader, Haya de la 
Torre, despite the despotisms, managed 
to form the democratic party—that now 
has 70 per cent of the electorate—and 
to keep it on its feet through fifteen 
years of persecution during which more 
than six thousand of its members were 
killed. 

In Venezuela, where President Medina 
was likely to make the people lose their 
hard-won democratic victories, young 
army-men and civilians of the Demo- 
cratic Action Party performed a coup 
d’état that carried them to power, and 
they are now preparing ample elections 
with direct, secret ballots. 

In Brazil, the long tyranny of Getulio 
‘Vargas, who was the first to put fascist 
methods in practice in Latin America 
with his New State in which he monopo- 
lized the power, has also fallen, and that 
country is in the process of free elec- 
tions. 


MIiTaRIsM IN BOLIVIA AND 
ARGENTINA 


Of all the movements of recent date, 
only that of Bolivia has been a complete 
failure. There the army and Civilians 
who overthrew the despotic General 
Pefiaranda have formed a strong group 
that, from the point of power, employs 
typically fascist methods and is keep- 
ing Bolivia in a state of terror. Many 
citizens have been murdered, among 
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them two'senators, and José Antonio 
Arze, distinguished leader of the rising 
democratic forces, was hit in the chest 
with a bullet in an attempted assassina- 
tion. Innumerable people have been 
jailed, tortured, and persecuted. Even 
castor oil has been used, and the chief 
fascist leaders display an anti-Semitic 
and anticommunist demagogy reminis- 
cent of Hitler. Opposition has been 
practically suppressed, and the tir 
magnates are, as always, those who 
dominate the situation. Although the 
Bolivian Government appears to favor 
the democratic cause in its external 
policy, that is only a Machiavellian 
trick, for the country is undergoing one 
of the worse despotisms in its history. 

The fascist government of Bolivia has 
close ties with that of Argentina, and it 
was because of this that recognition was 
not given as soon as the former came 
into power. Then it eliminated the 
most notoriously totalitarian ministers 
in order to obtain recognition, and 
shortly after that had been accom- 
plished and the elections had been won 
through money and force, it reinstated 
the men. This government, like that of 
Argentina, is principally made up of 
military men educated in Germany and 
Italy, who acquired both technical skills 
and fascist ideas in the aforesaid coun- 
tries. 

As far as Argentina is concerned, I 
have already stated that the insurrec- 
tion of General Uriburu in 1930 in- 
terrupted democratic progress in that 
country. After a brief democratic civil 
government, the military again seized 
the reins, and since then freedom has 
been attacked with methods which even 
Himmler would not despise. In an imi- 
tation of fascist demagogy, the strong 
man of the Argentine, Colonel Juan D. 
Perón, has tried at the same time to in- 
fluence the working classes by granting 
, them certain advantages. But it all 
tends to one thing, an attempt to secure 


popular backing which will enable him ` 
to consolidate himself in power. The 
danger of such an event is evident, for . 
the fact that fascist Argentine milita- 
rism has influence in Paraguay and Bo- 
livia and has intentions of expansion is 
notorious. 

In the Latin American countries 
where democracy is unknown and the 
dictators are not overthrown——much ay 
some like Honduras and Nicaragua m 
have tried—the situation of the citizens 
is miserable. The other tyrannies still 
surviving in Latin America are those of 
Panama, Paraguay, Haiti, and Santo 
Domingo. 


HuMAN RIGHTS AT THE PRESENT 
TIME 


As I said at the start, the lack of hu-- 
man rights in Latin America is nearly 
general in one sense or another: If even 
the most progressive countries have 
much to be done, those that have only, 
recently attained democratic forms of 
government cannot overcome in a few 
months what, from an economic and 
social point of view, has been going on 
for centuries. When the government of 
the land is feudal and the majority of 
the population lives there, the condition 
of the country people is one of servitude. 
The money they earn is among the low- 
est in the world, and consequently their 
buying power is nearly nil. 
misery has been increased by taxes on 
articles of prime necessity. For in- 
stance, the new government of Peru has 
just abolished the tax on salt. 

_ literacy reaches high figures in all 
Latin American countries. Argentina’s 
low percentage is followed by Uruguay 
with 20 per cent, then Chile with 24 per 
cent and Costa Rica with 32 per cent. 
The remaining countries have from 50 
to 90 per cent. The housing problem is 
common with both rural population and 
the poor classes in the cities. Six people 


Their™ ` 
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* to a room is the average ratio. Lack of 
food is also general. The United Na- 

_ tions Relief and Rehabilitation Adminis- 
tration figured that Europeans in war- 
devastated countries needed a minimum 
of two thousand calories daily in order 
to survive. Yet an UNRRA commis- 
sion that visited Latin America with the 
object of requesting food found that 80 
per cent of the population there—with- 

Nout counting wars and devastations— 
lived on far fewer calories, sometimes 
less than a thousand. Only Argentina 
and Uruguay are relatively well fed, 
because of their abundant production 
of meat and grains. 

Freedom of organization of the work- 
ing and rural classes is only starting to 
bring benefits in the countries where 
tyrannies have been overthrown, and 
such benefits are not found where tyran- 
nies are maintained. Although all the 
countries have adopted the eight-hour 
day, the law is not obeyed in the 
“haciendas.” Two-thirds of the Latin 
American population Jack the benefits 
of social security. Half of the Latin 
American population suffer from infec- 
tious diseases or those caused by mal- 
nutrition. Tuberculosis mortality is one 
of the highest in the world. The infant 
death rate reaches 30 per cent in the 
more fortunate areas and more than 50 
per cent in the others. 

Mexico is the only country that has 

se adopted an agrarian policy tending to 
abolish feudalism and low conditions of 
life created by uncultivated or poorly 
cultivated land. By the end of Presi- 
dent Cardenas’ administration 45 mil- 
lion acres of land had been expropriated 
and divided among the rural popula- 
tion. Nevertheless, this measure arouses 
indignation among reactionary classes in 
the rest of Latin America, who do not 
want to realize that it is necessary for 
the progress of their countries, and that 
feudalism has already been overthrown 
in all modern nations. This attitude is 


encouraged by the Catholic Church, 
which is also a great landowner and has 
been since colonial times. ` 
Freedom of religion is guaranteed in 
all Latin American constitutions, but 
the Catholic Church continues to hold 
gubernatorial influence in its favor, 
often to the detriment of other religions. 
In some countries, non-Catholic re- 
ligions are even forbidden all publicity. 
In Mexico, however, the Catholic 
Church has been persecuted. President 
Benito Juárez secularized its posses- 
sions. The revolutionary government 
reduced the number of priests and con- 
vents and prohibited instruction in 
Catholicism. But there has been a rap- 
prochement during the present adminis- 
tration, and ultra-Catholic tendencies 
have assumed the offensive, among them 
the fascist-inclined simarquista party. 
In a single month of 1945, thirty mem- 
bers of Protestant sects were killed. 


Tue Peru, or Fascism 


The countries with established demo- 
cratic administrations rely on the basic 
rights, and this will give their peoples 
and parties an opportunity to improve 
economic and social conditions. The 
countries dominated by fascist-type dic- 
tatorships are a constant danger, never- 
theless, for they imperil even long-es- 
tablished democracies and turn their 
gains to fascist purposes. Certainly 
Argentina’s advancement is not the 
work of Perón, yet he profits by it in 
bringing to bear the weight of his coun- 
try against that, of its neighbors. Bo- 
livia, however, is a case of fascism’s 
arising in a backward country, where 
democratic forces are weakest. Other’ 
Latin American tyrannies and hidden 
fascist currents in military and oli- 
garchic ranks may be influenced by ex- 
ample and establish their own fascism 
along Argentine or Franqutsta lines. 
Though this fascism is in apparent re- 
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treat, at bettom it always has the basic 
components of contempt for human life 
and dignity and for all concepts of free- 
dom. There should be a new policy for 
Latin America, one that will not only 
definitely abolish fascism and traditional 
dictatorships but will also promote the 
development of modern democracies to 
the benefit of their own citizens and the 
rest of the world. 

Although in Latin America the demo- 
cratic parties are strong and have the 
backing of the people—as they have 
shown on those occasions when they 
could act—they cannot complete the 
task alone; for whether we recognize it 
or not, the influence of foreign nations, 
particularly certain great powers, car- 
ries decisive weight in Latin America. 
The so-called nonintervention policy is 
really but a diplomatic phrase. With 
their entire economy revolving around 
foreign investments and export prod- 
ucts, these countries depend on the capi- 
talist and importing powers and on tkeir 
resulting diplomacy. 

This dependence is still greater if we 
include the debts and loans, and the 
armament needs. A cursory glance at 
Latin American history proves the truth 
of that fact. The theory of noninter- 
vention has only a theoretical value 
when a strong nation, without breaking 
established rules, decides to support a 
tyranny through loans and armaments 
and the insurance of a stable market. 
In this case the deed passes unnoticed, 
since oppressed people cannot talk; 
while if the strong nation puts itself on 
the people’s side, even through its Am- 
bassador’s simple statement regarding 
the advantages of democracy, there are 
a hundred inside the country and with- 
out who raise their voices in protest 
against such “intervention.” Yet, ac- 
cording to the principles the people were 
asked to support in the past war, it is 
every form of aid to tyrants that must 
be considered as intervention. 


FOREIGN INFLUENCE IN LATIN 
AMERICA 


Of the countries that have carried `. 


weight with Latin America, only the 
United States, England, Spain, Rus- 
sia, and France now have influence. 
And Spain alone is fascist, though 
Franco apparently forgot the Falange 
in his well-known statement, “We’ve the 
will of an empire.” 
cans have been amazed to see how tfe 
very regime that encouraged and in- 
spired tyrannies and did most to sabo- 
tage continental unity and the victory 
of the United Nations still continues in 
power. Russian influence is ideological 
in character and, despite the dissolution 
of the Third International, it makes 
itself felt through Communist parties 
and their sympathizers, who always 
support a policy favorable to Russia. 


French influence has been largely cul- > 


tural, and France is now trying to re- 
vive it through invitations to groups of 
writers, journalists and students in the 
hope of creating new interest in the life 
of the country. After that, as in the 
past, commerce with perfumes, fashions, 
and luxury articles, and the attraction 
of rich tourists may follow. 

The strcngest positions in Latin 
America are held by the United States 
and England. The latter has its par- 
ticular sphere in Argentina, where, not- 


The Latin Ameri” 
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withstanding the discord created by itSe» ° 


possession of the Falkland Islands, it 
has long made itself a factor in the life 
of that country. In the last few years, 
moreover, due to the demands of the 
war and the postwar period as English 
leaders have called it, England has been 
the principal buyer of Argentine prod- 
ucts, and so an indirect aid to the Perón 
regime. 

The United States is an unsurpassed 
force because it is the most powerful 
country in the Pan-American system 
and the largest buyer from and investor 
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-in Latin America. With or without in- 
tervention, the fact is that in the re- 
cent international conferences, all Latin 

. American countries voted in accord with 
the United States, except Argentina, 
which was undoubtedly thinking of the 
English market. The good-neighbor 
policy which Roosevelt started at the 
beginning of his first term has taken 
the teeth out of “dollar diplomacy” and 

NYankee imperialism”; and though 
s@me errors have been made, the policy 
has been improved all along until now 
it contains great possibilities as an in- 
strument of freedom. Spruille Braden’s 
action as Ambassador to Cuba and Ar- 
gentina aroused the enthusiasm of the 
Latin American people; but the oli- 
garchies and their friends and tradi- 
tional patrons in the United States ac- 
cused him of being an interventionist. 
Braden’s later activities as Assistant in 
charge of Latin American Affairs in the 
State Department have shown that he 
is a man of courage and vision, capable 
of facing difficult situations and modern 
ideas concerning the industrial develop- 
ment of Latin America. 


FUTURE POSSIBILITIES 


Because of the influence of the United 
States in world policy and the support 
enjoyed by the present democratic 
Latin American governments, which are 
now in the majority, a new future seems 
«to be opening for the people south of 
the Rio Grande. 


These democratic adminis‘rations 


Ciro Alegria is a Peruvian writer and journalist. 


wish to raise the standard of living in 
their countries through industrialization 
and through the liquidation of feudalisni 
by means of progressive agriculture. 
But| first they need the help of foreign 
capital, and it is ingenuous to think that 
they. will refuse it, despite all the loud 
propaganda of interested enterprises. 
The liberal governments know full well ` 
that- they cannot invent capital, and the 
only thing they desire is for outside 
capital to keep away from local politics 
and leave sufficient in taxes. To com- 
plete the other objectives—programs for 
housing construction, sanitation, educa- 
tion, and the final elimination of tradi- 
tional oligarchy—they must have demo- 
cratic stability. Thus influential nations 
should not encourage a reaction by rec- 
ognizing the forces raised against the 
democratic governments; and still less 
should they back the tyrants, as in a 
recent occurrence, through intercession 
with lloans and armaments and propa- 
ganda offering moral support. The role 
of the foreign press is also important in 
this respect. 

From a world standpoint, a demo- 
cratic Latin America offers an outlook 
of progress and civilization advanta- 
geous to all humanity; whereas if 
Latin America continues to be con- 
sidered a mere source for raw materials, 
oppressed by internal or external forces, 
the growing despair of millions of dis- 
contented men will also prove an obsta- 
cle to the peace that the people are try- 
ing to organize. 


He now resides in New York and 


writes, for the Overseas News Agency, a column published in two hundred Latin Ameri- 


can papers. 


As a result of fighting against tyranny in his own country, he spent two 


years in prison in Peru and ten years as an exsle. He is author of various books, one of 
which—Broad and Alien Is the World—won the prize in the Latin American Novel Con- 
test and has been translated into seven languages. 


Protection of Human Rights Under the United 
States Constitution 


By Nort T. DOWLING 


HE distinctive note to be sounded 
at once about essential human 
. rights and their protection under the 
Constitution of the United States is 
that they have the quality of “legal 
rights” and that for their vindication 
the power of the courts may be in- 
voked even against all branches of gov- 
ernment. This is just another way of 
saying that, under the doctrine of ju- 
dicial review as an established part of 
our constitutional scheme, it lies within 
the competency of the courts, when 
necessary for the maintenance of the 
individual’s freedom, to stay the op- 
eration of legislative enactments or ex- 
ecutive decrees; and, in the case of the 
Supreme Court, to stay or correct the 
judgments of other courts as well. This 
is our way of giving effectiveness to the 
protections thrown around these rights 
by the Constitution. 


We are wont to express a great deal 


of this in a single term, a bill of rights. 
To us a bill of rights, as comprising 
the several rights which enjoy constitu- 
tional protection, is thus a series of 
“Thou shalt nots.” “Congress shall 
make no law .. . abridging the free- 
dom of speech.” “No State shall... 
pass any ...ex post facto law.” 
These “shalt nots” are addressed to 
governments and those who act under 
color of public office; they are not ad- 
dressed to individuals. Not man’s in- 
humanity to man, but rather man’s op- 
pression by government, is the special 
stuff with which bills of rights are con- 
cerned. There are other ways of deal- 
ing with the former, or private rights; 
but the present point is that they do 
not come within the general framework 
of a.bill of rights. 
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THe Bri. oF RIGHTS 


When we turn from bills of rights in 
general and speak of our “Bill of 
Rights” in particular, the picture called 


up in the popular mind is that of the 


first ten amendments to the Constitu- 
tion. Those amendments, however, do 
not tell the whole story; they do not set 
forth the full list of rights. At least 
two valuable ones were included in 
the original Constitution itself, namely, 
prohibition of the suspension of the 
writ of habeas corpus and prohibition 
of ex post facto laws. And care was 
taken to declare, in the Ninth Amend- 
ment, that the enumeration cf certain 
rights “shall not be construed to deny 
or disparage others retained by the 
people.” t 

The Bill of Rights, then, has been a 
stimulus to much of our thinking on 
the subject of human rights. Its prin- 
cipal provisions may be quickly indi- 
cated: freedom of religion; freedom of 
speech; freedom of the press; right of 
peaceable assembly; right oi petition 
for redress of grievances; freedom from 
unreasonable searches and seizures; a 
series of protections for persons accused 


of crime (speedy and public trial, in-™ ' 


formation as to the nature and cause of 
accusation, confrontation by adverse 
witnesses and compulsory process for 
obtaining favorable witnesses, freedom 
from seli-incrimination, right to assist- 
ance of counsel, no double jeopardy, no 


1 The Tenth Amendment has no specific 
bearing on the protection of human rights. 
It bas to do with a problem of federalism 
and is to the effect that powers not delegated 
to the United States nor prohibited to the 
states are reserved to the states or to the 
people. 
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' excessive bail, no cruel and unusual 
punishment); right of trial by jury in 
. criminal prosecutions and in certain 
- suits at common law; prohibition 
against the taking of private property 
except for public use and with just 
compensation; in addition, the sweep- 
ing declaration that no person shall be 
deprived of life, liberty, or property 
without due process of law. 
~ This last, or due process clause, is 
the greatest of all the instruments in 
the hands of the courts for the protec- 
tion of the people. It has pliability 
enough for adaptation to the modes 
and needs of the changing times, and it 
enables the courts to annul (in the lan- 
guage of the cases) unreasonable, arbi- 
trary, or capricious governmental ac- 
tion. It comes down to us from Magna 
Charta of long ago, freighted with the 
best of the common-law tradition. But 
in determining what is or is not due 
process of Jaw, the courts are nct limited 
to common-law ideas. “We are not to 
forget that in lands where other sys- 
tems oi jurisprudence prevail, the ideas 
and processes of civil justice are not 
unknown.” The characteristic principle 
of the common law, the Court has ob- 
served, is “to draw its inspiration from 
every fountain of justice.” 
In drawing from these widely located 
fountains of justice, the Supreme Court 


has made the development of due proc-. 


«ess of law the occasion for a notable 
contribution to the subject of essential 
human rights. As a preliminary to that 
part of the story, however, two further 
points need to be made about the consti- 
tutional setup under which the courts 
operate. 


POSITION OF THE STATES 


The Bill of Rights was designed for 
protection against the new Central ,Gov- 
ernment of the United States established 
in 1789. This government was in a 
sense foreign to, and its place of op- 


erations was in some instances far re- 
moved from, the thirteen original states. 
It was regarded with some apprehen- 
sion by the people and with no little 
jealousy by the states. As against their 
home governments, the people did not 
deem additional safeguards necessary; 
they had made other provision for that, 
in the form of bills of rights in the state 
constitutions or otherwise. So it was 
that the Bill of Rights was conceived 
and adopted as a series of limitations 
on the National Government. Of its 
own force, it had nothing whatever to 
do with the states. 

Fourscore years later, however, a 
mementous change took place. The 
abolition of slavery (written into the 
Constitution in the Thirteenth Amend- 
ment, 1865) and the adoption of the 
Fourteenth Amendment in 1868 put a 
fresh emphasis on human rights. The 
provision in the latter, or Fourteenth 
Amendment, that “No State shall... 
deprive any person of life, liberty, or 
property, without due process of law,” 
imposed a new limitation on the powers 
of the states. For the first time now 
there was a comprehensive external 
check on the ways in which the several 
states could deal with people within 
their own borders. Henceforth the due 
process clause would operate against 
the states just as a like clause and the 
other provisions in the Bill of Rights 
operated against the National Govern- 
ment. 


JUDICIAL DEVELOPMENT oF DUE 
PROCESS 


We can now pick up the thread of 
the story of the judicial development of 
due process which has contributed so 
much to the protection of human rights. - 
It will be noted, of course, that the 
Fourteenth Amendment, even with its 
due process clause, was still short of 
anything comparable to the specific 
provisions of the Bill of Rights. Of 


98 THE ANNALS OF THE AMERICAN ACADEMY ‘ 


what significance was it on the subject 
of human rights? It is just there that 
the judicial development comes in. An 
early contention was urged that the 
Fourteenth Amendment had made the 
Bill of Rights operative in toto against 
the states. This was rejected; but af- 
ter a time the Court did undertake the 
task of determining, as individual cases 
came up, whether a specific right or free- 
dom included in the Bill of Rights was 
so essential to our way of life, so in- 
dispensable ta a scheme of “ordered 
liberty,” that it was absorbed by due 
process and thus put beyond state in- 
terference. Thus the Court made the 
due process clause the medium for dis- 
covering and saving the truly essential 
in human rights, for picking and choos- 
ing the things that really count. 

To the question, then, whether a par- 
ticular protection is indispensable and 
made applicable to the states by the 
due process clause of the Fourteenth 
Amendment, the answer is sometimes 
No; sometimes, and more often, Yes. 
So it is that we have what may seem 
the surprising result that while all the 
guaranties in the Bill of Rights were 
deemed requisite against the newly es- 
tablished Central Government a hun- 
dred and fifty years ago, a few of them 
are not considered indispensable for the 
preservation of human freedom today. 


WHAT RIGHTS ARE INDISPENSABLE? 


On one side, for example, may be put 
the right to trial by jury and freedom 
from self-incrimination: Both of these, 
along with all others in the Bill of 
Rights, still enjoy the original protec- 
tion against the National Government. 
But in the revaluation of them in the 
light of the basic considerations in- 
volved in due process of law, the Su- 
preme Court has concluded that they 
are not so necessary to the requirements 
of justice that they must also be re- 


spected by the states. That is to say, ° 


as far as the Constitution of the United 


States is concerned, the states of- this _ 


Union are free to determine for them- 
selves what kind of a jury system or 
substitute therefor shall be employed, 
and whether an accused person shall be 
subject to be called to the witness 
stand in proceedings against himself. 

On the other side, and in the same 
field from which the two foregoing- 
illustrations are taken, the revaluatién 
by the Supreme Court has produced a 
pattern of procedural protection for 
persons accused of crime whica is ob- 
ligatory throughout our system of law, 
whether in the courts of the states or 
of the Nation. It is, in substance, that 
everyone shall be entitled to have ac- 
cess to a competent tribunal for the de- 
termination of charges brought against 
him, and further that such determina- 
tion shall be made only after a fair pub- 
lic trial at which he shall have had an 
opportunity fully to be heard. To the 
extent that criminal proceedings are in- 
volved, there is common consent that 
an accused is entitled to as much, not 
because the Constitution prescribes it 
in detail, but because the Bill of Rights, 
the due process clause, and basic con- 
ceptions of fairness provide ample 
grounds and abundant inspiration for 
its development by the courts. Nor is 
any reason perceived why like protec- 
tion should not be available also on the 
civil side, in the determination of one’s 
rights as well as his liabilities. Not so 
much, however, has been developed as 
yet. All this could be pretty well com- 
pressed in-o a single provision; and one 
on those lines is almost certain for in- 
clusion in any general declaration of es- 
sential human rights. 

Ownership of property also comes in 
for its measure of protection under the 
Bill of Rights. It is expressly provided 
that the National Government shall not 
take private property for public use 


r 


without just compensation; 


Protection of Human Ricuts UNpEr U. S. CONSTITUTION 


and the 
dte process clause imposes a like lim- 


' itation upon the states. The limitation, 


it will be observed, is not against the 
taking; for eminent domain is the well- 
recognized legal method by which pri- 
vate property can be acquired for pub- 
lic use. What the owner is entitled to, 
in turn, is to be made economically 
whole, to receive the full market value 
of the property of which he has been 
deprived. And it is a judicial question 
whether the compensation is “just,” 
within the constitutional requirement. 


THE PREFERRED RIGHTS 


But it is outside the area of economic 
affairs and in the realm where matters 
of the mind are affected that judicial 
protection rises to the highest plane. 
More particularly, the Supreme Court 
has put a special emphasis on the four 
rights with which the First Amendment 
has come to be synonymous, namely: 
speech, press, assembly, and religion. In- 
deed, “freedom of thought and speech,” 
the Supreme Court has said, “is the 
matrix, the indispensable condition, of 
nearly every other form of freedom.” 

So high a social value is placed on the 
four rights just mentioned that they are 
accorded a preferred position for ju- 
dicial protection. So strong is this 
preference that a heavy burden is put 
on the state to justify any interference 
with them. In ordinary cases where 
economic interests are at stake a pre- 
sumption runs in favor of governmental 
action, and anyone objecting to it must 
carry the full burden of demonstrating 
its arbitrary effect. But here the case 
is the other way round, and, as has 
been said, the state must justify its in- 
terference. Moreover, under a doc- 
trine to which the Supreme Court ap- 
pears to be committed, the only ground 
of justification seems to be to avoid 
“clear and present danger” to interests 
which the state is entitled to protect. 
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Whatever its defect in definiteness or in 
difficulties of application (there are 
many), the doctrine of clear and pres- 
ent danger serves to indicate the ex- 
tremely limited range of permissible 
state interference. 


VINDICATION OF RIGHTS 


When we turn to the means for the 
vindication of these rights, hardly more 
needs to be said than that they would 
make up a cross section of procedures 
for the litigation of constitutional issues. 
Basically the problem is one of review 
of the validity of governmental action, 
and there are various ways in which an 
aggrieved party can bring the matter to 
a determination in the courts. For one, 
he may start a suit in advance to enjoin 
the enforcement of the statute or the 
taking of any other action of which he 
complains as contrary to his rights. 
Cr, he mey wait until proceedings have 
bzen begun to compel him to comply 
with a given statute or punish him for 
noncompliance, and then make his de- 
fense on the ground that such compul- 
sion or punishment would be unconsti- 
tutional. Or again, if he has followed 
neither of these courses he may, in ex- 
ceptional circumstances and even after 
conviction, still obtain a judicial in- 
quiry into the validity of what has been 
done. Whether the tribunal to which 
he turns be that of the state or of the 
Nation, he may make the same kind of 
claim and is entitled to the same kind of 
relief. The reason is that' the Consti- 
tution is the supreme law, to the en- 
forcement of which all judges are bound. 
If state procedures prove deficient, re- 
course may be had to Federal courts. 
A reassuring feature of our legal sys- 
tem is that, within appropriate limits of 
appellate jurisdiction, a claim of un- 
constitutional interference with one’s 
freedom opens a road all the way from 
the lowliest official to the highest court 
in the land. 
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And the note on which this story may Dignity of the person and worth of the 
well close is that these rights are recog- human being are special objects of se- 
nized in aliens and citizens alike, with- licitude under the Constitution of the - 
out regard to country or color or creed. United States. 
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The Writ of Habeas Corpus 


By Cuartes E. Wyzansxt, Jr. 


HE writ of kabeas corpus ad sub- 


jiciendum has been called by Sir 


William Holdsworth “the most effectual 
protector of the liberty of the subject 
that any legal system has ever devised.” 
In countries where the English common 
law prevails, and to some extent in 
ofher lands,.it is the chief method of 
securing a peremptory determination 
whether a person is lawfully detained in 
. custody, and if not, of providing for his 
immediate liberation, 


HISTORY OF THE WRIT 


Most commentators refer to the writ 
as one of the principal means for mak- 
ing effective the thirty-ninth and forti- 
eth chapters of Magna Charta, guaran- 
teeing that “no freeman shall be taken 
or imprisoned . . . except by the law- 
ful judgment of his peers or by the law 
of the land” and that “to no one will 
we sell, to no one will we refuse or de- 
lay, right or justice.” In its modern 
operation the writ is certainly in the 
spirit of these fundamental guaranties, 
but in its historical origin the writ is 
not connected with King John’s charter. 

The earliest known instance of the 
use of any type of writ of habeas corpus 
is in the reign of Edward I (1272- 
1307), and on that occasion and usu- 
ally until the last of the Tudor period 
it was issued by a common-law court to 
bring before it a witness or party in 
order to assert that court’s jurisdiction, 
sometimes against the pretensions of 
‘a rival court. Consistently with that 
practice, the common-law courts in 
Elizabethan days, as a method of re- 
sistance to the jurisdiction exercised by 
other royal tribunals, issued writs of 
habeas corpus to question imprison- 
ments ordered by the Chancery, the 
Court of Requests, the Admiralty, and 


the High Commission. But at that 
time the writ was not available to test 
the validity of commitments by the 
Crown’s special command or by the 
whole Council. 

A new chapter opened when in the 
Stuart period, during the parliamentary 
struggle to limit the royal prerogative, 
John Selden and other counsel sought 
to employ the writ as a method of re- 
storing the liberty of a man imprisoned 
by the executive without showing the 
cause of the commitment. This wider: 
use of the writ, denied at first by the 
judges in Darnel’s Case, 3 S.T. 1 
(1627), was declared valid by the Pe- 
tition of Right. Agreeably to this dec- 
laration, the statute of 16 Charles I 
c. 10 §6 provided that if any person 
should be imprisoned by any court ex- 
ercising a jurisdiction similar to that of 
the Star Chamber, or by the command 
of the King or of the Council, he should, 
on application to be made to the judges 
of the King’s Bench or Common Pleas, 
have a writ of habeas corpus; that the 
jailer, under risk of being found in con- 
tempt of court and punished therefor, 
should bring his prisoner before the 
judges of the court from which the writ 
issued, witha certificate of the true 
cause of his imprisonment; and that the 
court should, within three court days af- 
ter such return, examine it “and there- 
upon do what to justice shall appertain 
either by delivery, bailing, or remand- 
ing the prisoner.” Delivery was the. 
proper remedy if there was no legal 
warrant for his imprisonment; bail 
(that is to say, release of the prisoner 
to a surety who gave the court security) 
was ordinarily the remedy if the pris- 
oner was charged with a light offense 
known as a misdemeanor; remand with 
a direction that the prisoner be brought 
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speedily to trial was the usual remedy 
if the prisoner was charged with a seri- 
ous offense. 

In the reign of Charles H it was 
shown that there were in this procedure 
some defects, such as the doubt whether 
courts could in their vacation issue the 
writ, and such as the inability of the 
courts to send their process to remote 
places. To cure these shortcomings 
Parliament enacted the Habeas Corpus 
Act of 1679, which is now regarded as 
the basic statute, though in essentials 
its principles are similar to those of the 
earlier Caroline statute. This statute 
has been expanded by judicial con- 
struction from time to time, and has 
been supplemented by the Habeas 
Corpus Act of 1816, which applies to 
persons deprived of their liberty other- 
wise than on a criminal accusation. 


PRESENT ENGLISH PRACTICE 


Under the present English practice, 
application for the writ may be made 
to the High Court or, in vacation, to 
any judge thereof. The application 
may be made by or on behalf of the 
prisoner. The prisoner need not be a 
British subject, but the application will 
not lie if he is a foreigner in a foreign 
‘land or if he is an alien enemy. 

If on its face the application states 
what is called “probable cause” for the 
contention that the prisoner is detained 
unlawfully, and it does not appear that 
the prisoner is committed either for con- 
viction for crime, or on a plainly ex- 
pressed warrant charging treason or 
felony, or by some other legally estab- 
lished process, then the judge, under 
penalty of a severe fine, must within a 
fixed number of days take one of two 
courses. One course is for the judge to 
issue forthwith a writ directing the 
jailer within a specified brief time to 
have the body of the prisoner (whence 
thé name “habeas corpus”) in the 
court so that the court may decide 
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whether to liberate him or allow him 
bail or remand him to custody or for 
trial. The other course is for the judge, ` 
if he regards it as unnecessarily incon- 
venient to bring up the prisoner, to 
issue a so-called “rule nisi.” Under 
that rule, counsel for the prisoner and 
the jailer argue the case upon the 
merits, and if, upon consideration of 
their argument, the judge holds the de- 
tention illegal, he enters a “rule abs- 
lute” for the issue of the writ, and “the 
body is brought up and the discharge 
ordered.” 

If a judge for any reason refuses re- 
lease from custody, a person detained 
may make a fresh application to every 
judge or every court in turn, and each 
judge or court is bound to consider the 
question independently and not to be 
influenced by the previous decisions re- 
fusing discharge. Moreover, if any 
trial or appellate court has once deter- 
mined that a prisoner is entitled to dis- 
charge, the determination is not ap- 
pealable. As Lord Dunedin phrased 
the point in Secretary of State for Home 
Affairs v. O’Brien, [1923] A.C. 603, 
620, “It is a cardinal principle of the 
law of England, ever jealous for per- 
sonal liberty, that when once a person 
has been seld entitled to liberty by a 
competent Court, there shall be no fur- 
ther cuestion.” 

The writ of habeas corpus is also an 
appropriate remedy for a person who is 
detained in confinement» but not on a 
charge of crime and who seeks a legal 
decision on the lawfulness of his con- 
finement and desires an immediate re- 
lease if he has by law a right to his 
liberty. Thus the writ has been used 
on behalf of a child forcibly kept apart 
from his parents, a man wrongfully kept 
in confinement as a lunatic, and an 
aboriginal African held for exhibition 
by a showman. ; 

Before concluding the description of 
the English procedure, it is appropriate 
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to notice what are popularly called 
Habeas Corpus Suspension Acts. Dur- 

' ing times of political excitement the 
power of a judge to issue a writ of 
habeas corpus and thereby compel the 
release or speedy trial of persons 
charged with a political crime has been 
found an inconvenient and dangerous 
limitation on the executive government. 
To meet this situation Parlizment has 
oecasionally passed a temporary statute 
authorizing a Secretary of State or 
others, upon mere suspicion of high 
treason, to keep a person in custody 
without right to trial or bail. In form, 
such a statute does not suspend the 
writ; but in substance, it prevents the 
issuance of a writ discharging a person 
so detained. 


PRESENT AMERICAN PRACTICE 


In the United States of America both 
the Nation and the states have consti- 
tutional and statutory provisions for 
habeas corpus, Since these provisions 
are not far different, it will be sufficient 
for present purposes to mark the salient 
points of only the national laws regard- 
ing habeas corpus. 

In the United States Constitution the 
sole provision respecting habezs corpus 
is that “the privilege of the Writ of 
Habeas Corpus shall not be suspended, 
unless when in Cases of Rebellion or 
Invasion the public Safety may re- 

“quire it.’+ That is, the Constitution 
assumes but does not provide that the 
writ will ordinarily be available. It is a 
moot question, left open by Ex parte 
Milligan, 4 Wall. 2 (1866), whether 
under the Constitution the President 
acting alone can suspend the writ; but 
it is settled that Congress can suspend 
and can authorize the President to sus- 
pend the writ, as it did in 1863 during 
the War Between the States. 

Statutory provisions for habeas cor- 
pus have been continuously on the na- 

TArt. 1 § 9 cl 2. 
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tional statute books ‘since the Act of 
September 24, 1789. These statutes 
find their prototypes in the English 
Habeas Corpus Acts of 1679 and 1816. 
Under their provisions every United 
States judge has the power, and in ap- 
propriate cases the duty, to issue the 
writ, and the practice does not differ 
greatly from that in England. Appli- 
cation for the writ must be made under 
oath. If the application shows that 
the relator is unlawfully confined under 
or by color of the authority of the 
United States or is held in violation of 
the United States Constitution or laws, 
then the judge is required to act. The 
only important qualification is that 
where the confinement is by an officer 
or employee of one of the forty-eight 
states, then, unless there are exceptional 
circumstances of peculiar urgency, the 
applicant must show that he has ex- 
hausted his remedy in the state courts 
before his application will be heard in 
the United States court. 

As in England, when the judge is 
required to act he may either issue the 
writ itself or issue what in the United 
States is called “a rule to show cause” 
why the writ should not issue (which is 
the precise equivalent of the English 
“rule nisi”). However, whichever pro- 
cedure is followed, if the application of 
the prisoner and the return of the jailer 
(or his answer to the rule to show 
cause) show a disputed question of 
fact, that question must be resolved by 
testimony of witnesses examined in 
court or by deposition (and cannot, as 
in England, be resolved by scrutiny of 
affidavits) . 

The American practice, like that in 
England, permits a prisoner, no matter 
how often his claim of release has been 
denied, to make as many fresh applica- 
tions to as many new judges as he 
chooses. However, in the United States, 
unlike abroad, if a lower court judge 
has ordered a prisoner’s release, the 
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jailer has a right of appeal, and if an 
appropriate judicial order is entered, 
the prisoner can be kept in custody 
until the court of last resort has made 
a final determination. The American 
courts, like those in other lands, use the 
writ where the allegedly unauthorized 
detention is not on a charge of crime. 

In addition to the types of cases 
familiar under English practice, the 
United States courts issue writs of 
habeas corpus in two categories of cases 
which have involved much litigation in 
recent years. The writ is available to 
test the validity of the detention of an 
alien under an order of a governmental 
department directing his deportation: 
that is, the writ is used to secure a ju- 
dicial determination whether there is a 
law authorizing the deportation and 
whether the facts found by the depart- 
ment are sustained by evidence taken 
before the department, and bring the 
case within that law. The writ is also 
available to test whether a prisoner who 
has been sentenced to and is serving a 
term of imprisonment was at the time 
of his trial denied a fundamental consti- 
tutional right, such as the right to the 
assistance of counsel. 

These somewhat anomalous uses of 
the writ have grown out of what was 
thought to be the inadequacy of other 
methods of review or appeal; and 
though they are now the most familiar 
examples of the writ in the day-to-day 
work of the United States courts, they 
are perhaps better regarded as illustrat- 
ing the variations which the writ has 
exhibited in one nation, rather than the 
essential quality which makes the writ 
of fundamental importance. 


PRACTICE IN OTHER COUNTRIES 


In several countries where the consti- 
tutional practice is not based on the 
common law, the writ of habeas corpus 
or a procedure analogous thereto has 
been adopted. The Comment to Article 
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8 of thè American Law Institute’s State- 
ment of Essential Human Rights? re- 
fers to provisions in the constitutions of - 
thirty-four countries. In his recent 
publication, An International Bil of 
Rights, Professor H. Lauterpecht at 
page 97 cites references to the laws of 
Brazil, Peru, and Portugal. A some- 
what overlapping list of citations can be 
found in Professor Pendleton Howard’s 
article on “Habeas Corpus” in the Es- 
cyclopaedia of the Social Sciences * and 
in the accompanying bibliography. 
Whether the remedy is in practice as 
effective in other countries as it is in 
the British Commonwealth of Nations 
and in the United States is a moot point 
which could be satisfactorily resolved 
only by one who had direct experience. 


CELEBRATED EXAMPLES OF USE 
’ OF WRIT 


The significance in English-speaking 
countries of the writ of habeas corpus 
can perhaps best be appreciated by brief 
reference to some occasions when ap- 
plication for its issuance has be2n made 
successfully and unsuccessfully. 

Lord Mansfield, in the Case of James 
Sommersett, 20 S.T. 1 (1771), issued 
the writ to emancipate a Negro who had 
been a slave in Jamaica and who at the 
time of the judicial proceedings was in 
England in the custody of his master. 
The ground of the decision was that” 
since there was no ‘law sanctioning 
slavery within England, Sommersett 
should be set at liberty. The Irish 
King’s Bench in 1798 issued a writ of 
habeas corpus to bring before the court 
the notorious Irish rebel, Wolfe Tone, 
who had been taken as a military pris- 
oner while participating as a French 
commissioned officer in an invasion of 


2 Which see in this volume. 

8New York: Columbia University Press, 
1945. 

4 Vol. 4, pp. 233-36. 
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l Ireland and who, as he claimed, with- 


out authority of law had been con- 


‘ demned to be hanged by an Irish court 


martial. By this means the King’s 
Bench allowed Wolfe Tone an oppor- 
tunity to test the issue whether he was 
subject to military jurisdiction. In 
Rex v. Secretary of State for Home Af- 
fairs, Ex parte O’Brien [1923] 2 K.B. 
361, the Court of Appeal, upon an ap- 
plication for writ of habeas corpus, en- 
tered an order restoring liberty to 
O’Brien, who had been causing diffi- 
culties as the representative of the so- 
called Irish Republican Government, 
and who had by direction of the Home 
Secretary but without authority of law 
been arrested in England and trans- 
ported to a prison in Ireland. As Scrut- 
ton L.J. said (at page 382): “It is 
quite possible, even probable, that the 
subject in this case is guilty of high 
treason; he is still entitled only to be 
deprived of his liberty by due process 
of law.” . 

In the United States the writ of 
habeas corpus found its most celebrated 
use in Ex parte Milligan, 4 Wall. 2 
(1866). There the writ was used to 
save the life of a civilian supporter of 
the secessionists who had been con- 
demned to hang by a military commis- 
sion. The Supreme Court of the United 
States held that while the regular courts 
were open in the state of Indiana there 

“was no authority for a military com- 
mission to try a person not connected 
with the armed forces, and that Milli- 
gan was therefore entitled to have the 
sentence of the military commission 
against him disregarded and to have 
his liberty restored. 

The Milligan case has perhaps some- 
what obscured difficulties which existed 
earlier in the nineteenth century in en- 
forcing the writ of habeas corpus in the 
United States in time of political crisis. 
During the War of 1812, United States 
District Judge Hall of Louisiana issued 
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a writ to bring before him Louaillier, 
the editor of The Louisiana Courier, 
who had been placed under military 
arrest for criticizing General Andrew 
Jackson; but, on direction of the Gen- 
eral, the military authorities ignored the 
writ and escorted Judge Hall out of the 
city of New Orleans. At the end of the 
war, however, the Judge returned to his 
court, found Jackson in contempt, and 
fined him $1,000. 

At the outset of the War Between the 
States, the military commander at Fort 
McHenry in Baltimore ignored a writ 
of habeas corpus issued by Chief Justice 
Taney to bring before the court John 
Merryman, who had been informally 
charged with various acts of treason 
and who was held in military custody. 
President Lincoln countenanced this 
defiance of judicial authority, as well 
as later substitutions of military for 
civil justice. 

However, complete respect for the 
writ of habeas corpus as a protector of 
civil liberty characterized American au- 
thority in the First and Second World 
Wars. In Ex parte Quirin, 317 US. 1 
(1942), prisoners of war who had been 
condemned to death by a military com- 
mission on the ground that they had 
entered the United States as enemy 
saboteurs were heard by the Supreme 
Court of the United States on their 
contention that an application for 
writ of habeas corpus should be filed ` 
and the writ should issue to test 
whether the military commission had 
jurisdiction of their cases. The ulti- 
mate determination of the Supreme 
Court being that the commission did 
have jurisdiction, it became unneces- 
sary to allow the application to be ‘filed 
or to order the writ issued. But the 
case nonetheless furnishes a demonstra- 
tion of how far habeas corpus pro- 
cedure may be availed of even in time 
oi war by a person who is a citizen of 
an enemy power and who is held in the 
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United States as a prisoner of war. In’ 


Ex parte Endo, 323 U.S. 283 (1944), 
an American of Japanese ancestry, as a 
result of application for writ of habeas 
corpus, secured her release from the so- 
called War Relocation Center where 
persons of Japanese descent were being 
detained in custody solely on the ground 
of their ancestry. The sweep of the 
decision was broad enough to bring to 
an end all such detentions of American 
citizens. 


ASSESSMENT OF ULTIMATE VALUE 
oF WRIT 


The reasons why the writ of habeas 
corpus has been so widely regarded as 
the most effective method for safeguard- 
ing liberty of the person are plain from 
the foregoing brief review of the his- 
tory, practice, and exemplification of 
the writ. 

The writ (or the rule to show cause) 
issues as of right, wherever the appli- 
cation is fair on its face. That means 
there can be no plea of executive or 
judicial discretion. 

The procedure is peremptory. Neither 
the judge nor the jailer can take more 
than the time allotted by statute. 

The direction to the jailer that “you 
must have the body” of the prisoner 
before a court and must there make a 
“return” of the reasons for having de- 
tained him makes certain that the pub- 
lic will be informed openly of what ar- 
rests the executive is making and on 
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what theory. Lettres de cachet are 
rendered impossible. foe 

The form of the proceeding throws ` 
upon the jailer the burden of proving 
by what authority he holds the prisoner. 
That underlines the basic presumption 
of Anglo-American law that every man 
is entitled to liberty unless a pre-exist- 
ing law provides for his detention. 

The writ is a guarantor of what Dicey 
called “the rule of law.” It subjeots 
arbitrary executive imprisonment to the 
check of scrutiny by independent judges 
guided by the principles of the law of 
the land. 

Great, however, as are the advantages 
of the writ, it would be unrealistic to 
claim that it alone will preserve the 
liberty of the individual. It can be dis- 
regarded, as it was in the American 
wars of 1812 and 1861-65, by a power- 
ful executive who puts his view of the 
public safety ahead of law; or it can 
be thwarted, as it was in Georgian 
England, by a legislative body which 
changes the substantive law so as to 
authorize an executive to arrest any 
person on suspicion of treason or on 
some other vague ground. To meet 
dangers of this type the only effective 
weapons are a widespread love of 
liberty, a general willingness to sacrifice 
for its attainment, and a popular knowl- 
edge of the ways by which it is achieved. 
And no way for achieving liberty of the | 
person has been more efficient or simpler” 
than the modern version of the medieval 
writ of habeas corpus. 
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The Writ of Amparo 


MEXICAN PROCEDURE TO PROTECT HUMAN RIGHTS 


By Carros SÁNCHEZ MEJORADA 


HE limits of this article prevent me 

from presenting the development of 
the protection of human rights in the 
Mexican Constitutions. Such rights 
have had a very prominent place in 
most of them. However, it was only 
in the 1857 constitution that a proce- 
dure for protecting such rights, called 
“amparo” (which in English means 
“protection”), was nationally adopted. 


SCOPE OF AMPARO PROCEDURE 


The amparo procedure, typically 
Mexican, has a much broader scope 
and field of application than the Anglo- 
Saxon writ of habeas corpus, from which 
the idea of the procedure may have 
originated, since it protects men not 
only against illegal arrest but against 
violation of any human rights, and it is 
also a remedy to the encroachments of 
the Federal authorities on the jurisdic- 
tion of the states, or vice versa. In 
this study, however, we shall consider 
the amparo only as a means of protec- 
tion of human rights, which in our com- 
mon legal terminology are rather in- 
correctly called “individual guarantees” 
(garantias individuales). 

The amparo is probably the most 

“firmly rooted institution in the field of 
Mexican law. It is very dear to the 
people, because it has been an effective 
Shield against the too frequent viola- 
tion of human rights by arbitrary au- 
thorities. 

The procedure is a very brief and 
efficient one. It has two parts. The 
preliminary one—suspension incident— 
tends to prevent the consummation of 
the alleged violations. In it the court, 
without emitting any opinion as to 
whether or not the acts stated really do 
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violate an individual guarantee, sus- 
pends their effects, so that the final 
decision granting the amparo may have 
practical effect.. In the other part of 
the procedure the facts alleged are 
proved and a study is made of them as 
to whether or not they violate the 
guarantees invoked. 

The amparo is a separate legal ac- 
tion which may be used when the hu- 
man rights or “individual guarantees” 
have been violated by: (1) laws or de- 
crees enacted by the Federal Congress 
or by the state legislatures; (2) ju- 
dicial resolutions in civil or criminal 
suits; or (3) acts of whatever nature, 
of any other authority. 

Jurisdiction in amparo cases belongs 
exclusively to the Federal Judiciary. 
As a general rule the original jurisdic- 
tion belongs to the district courts, whose 
decisions may be appealed to the Su- 
preme Court.? However, in the ampa- 
ros called “direct” (directos), which 
are those against the final judicial de- 
cisions in civil and criminal cases—and 
also against the final decisions of the 
Labor Arbitration Boards—the original 
and sole jurisdiction rests with the Su- 
preme Court. 

1 In certain urgent cases the complaint may 
be filed with the local judges, who have the 
power to admit the complaint and grant pro- 
visional suspension of the violative act, refer- 
ing the case immediately thereafter to the 
proper district judge. 

2 The Supreme Court of Mexico is the high- 
est Federal court. It is composed of twenty- 
one judges or “ministers” appointed fop life. 
Each year they choose a president of the Court. 
The other twenty are divided into four cham- 
bers of five ministers each. In certain cases 
the Court sits in full. In each state and ter- 
uitory and in the Federal District, there is at 
least one district court; in several of them 
there are more than one. i 
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PARTIES IN AMPARO SUIT 


The parties in the amparo suit are: 

1. The complainant (quejoso), who 
is the person (natural or legal) whose 
rights have been violated. 

2. The responsible authorities (auto- 
ridades responsables), which are those 
who order, or from whom the violative 
act (acto reclamado) originates; and 
those who execute or try to execute it. 

3. The party, if any, who might be 
prejudiced by the granting of the 
amparo, designated in our law as “third 
interested party” (tercero interesado), 
whom we will simply call the third 
party. 

4. The community in general, which 
is highly interested in the proper ob- 
servation of the Constitution, repre- 
sented by the office of the Attorney 
General through some of his assistants. 
(The law impersonally designates this 
party, and so shall we, as the Ministerio 
Público.) 


TIME AND CONDITIONS OF ADMIS- 
SIBILITY (PROOBDANOIA) 


The amparo complaint must be filed 
within 30 days if used against laws, or 
15 days in ell other cases, counted from 
the date when the violative act became 
known to the complainant, either by 
formal notice or otherwise. Failure of 
the party prejudiced by such an act to 
complain within that time is held by the 
law as acceptance of the act, and makes 
a later complaint inadmissible. 

In order that an amparo action be 
admissible, there must be an act that 
(1) violates an individual guarantee, 
(2) causes an actual prejudice to the 
complainant, (3) has not been ex- 
pressly or tacitly consented to, (4) 
cannot be redressed by an ordinary 
remedy or recourse, and (5): has not 
been irreparably consummated. 

The complaint is inadmissible against 
acts of the Supreme Court; against 
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“ resolutions in amparo suits; against ' 


acts that are or have been the subject 
matter of other amparo suits against 
the same authorities; against acts of a 
political nature, such as declaration or 
qualification oi an election; and in cases 
comparable to the above. 

When after admitting an amparo 
complaint a cause of inadmissibility ap- 
pears, the court must dismiss (sobre- 
seer) the case without studying the al- 
leged grievances. ° 


CHARACTERISTICS OF AMPARO 
PROCEDURE 

Action cannot be brought except 
when there is an actual prejudice to 
the claimant. 
` The case is judged as it was alleged 
and proved before the responsible au- 
thorities. No evidence that could and 
should have been presented before them 
and was not, nor any allegation that 
should have been made before them and 
was not, can be introduced or admitted 
during the amparo procedure. 

The decision in the amparo does not 
nullify or invalidate the violative act in 
a general or absolute way; it merely de- 
stroys the effects of such act as to the 
complainant. 

By application of the above-men- 
tioned principle that the amparo is in- 
admissible except when there is an 
actual prejudice to the complainant, 
the amparo against laws cannot be used, 
until they are concretely applied to the 
complainant, unless the law by its 


mere enactment and without further 


action causes him such prejudice. 
Article 16 of the Constitution guaran- 
tees that nobody shall be molested in 
his person, family, rights, or posses- 
sions, except under written order of a 
competent authority who motivates the 
legal cause of the order. Article 14, in 
turn, provides that nobody shall be de- 
prived of his life, freedom or property, 
posséssions or rights, except through a 
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‘ suit before a court previously estab- 
lished, in which the essential formalities 
of the procedure are fulfilled, and im 
accordance with laws issued before the 
fact. 


In a criminal suit [Article 14 continues] 
it is forbidden to impose by simple analogy 
or even by a fortiori reasoning any penalty 
that is not decreed by a law exactly ap- 
plicable to the offense in question. In the 
civil suits the final decision must agree 
whh the letter or with the juridical inter- 
pretation of the law... . 


By the combination of those two 
articles (14 and 16), whenever in the 
course of a criminal procedure the ac- 
cused, or in a civil suit any of the par- 
ties, claims that the law that rules the 
case has not been properly applied, he 
can set in motion an amparo action 
against the definitive decision, to redress 
the alleged violation. In this way any 
case may be brought, through an 
amparo, to.the Supreme Court, which 
must decide whether or not the law of 
the case was properly applied and 
therefore whether Articles 14 and 16 
were violated, thereby becoming in fact 
a court of last recourse in all the cases 
before Federal or local courts, of what- 
ever rank, of all the country. 


PROCEDURE IN INDIRECT AMPAROS 


Procedure in the ordinary, or indirect, 
amparos (before the district courts) 
econsists of the following steps: 
1. The complaint must be filed. The 
complaint is the written petition to the 
court, in which the complainant states 


the facts of the case that are prejudicial 


to him, in what the prejudice consists, 
who are the responsible authorities, and 
what individual guarantees have been 
violated, explaining clearly and con- 
cretely each chapter of violation, which 
are called “grievances” (agravios) and 
are the bases on which the case will 
bé decided. That complaint may be 
signed by the complainant, by his at- 


109 


torney or representative, by his counsel 
in penal cases; or in exceptional cases, 
when delay may imperil the life of a 
person, or when a person is illegally 


_ arrested so that he cannot sign the 


complaint, anybody may do it on his 
behalf, with the proviso that the com- 
plainant himself, when he has oppor- 
tunity, shall ratify it. 

2. If the court which receives the 
complaint finds it admissible, as ex- 
plained above, the court serves a copy 
of the complaint to each of the parties 
and sets a date for the hearing. 

3. The responsible authorities must 
render a report in which they admit or 
deny the facts and give the legal rea- 
sons for their acts attacked in the 
amparo. 

4. The Ministerio Público, in view of 
the complaint and of the report of the 
responsible authorities, must file a pe- 
tition as to dismissal of the case or 
granting or denying the amparo. 

5. The parties—including the third, 
when there is one—have the right to 
offer evidence, which is received in the 
hearing, except that the complainant 
and the responsible authorities must 
file with the complaint and the report, 
respectively, the documents available to 
them and pertinent to the decision of 
the case. 

6. The parties may allege verbally in 


. the hearing or present a written plea. 


7. The court must render an immedi- 
ate decision, which may be appealed by 
the parties—except the Ministerio Pu- 
blico—to the Supreme Court. 


PROCEDURE IN Direct AMPAROS 


In direct amparos, against final ju- 
dicial decisions (before the Supreme 
Court), there is a single instance before 
the Supreme Court. The procedure out- 
lined for indirect amparos undergoes 
consequent modification, which cannot 
be discussed here because of space 
limitation. 
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SUSPENSION OF EFFECTS OF 
VIOLATIVE ACT 


The law establishes, as part of the 
amparo suit, an incidental procedure, 
similar to an injunction, the purpose of 
which is to prevent consummation of 
the violative act between the time of 
filing the complaint and the time when 
the final decision is rendered. This is 
called in our legal terminology incidente 
de suspensión (“suspension incident”). 

The suspension should be granted ex 
officio by the court where the complaint 
is filed, when it refers to deportation, 
exile, or any other of the penalties for- 
bidden by the Constitution; or to acts 
that endanger human life; or to acts 
that, if consummated, would make it 
physically impossible to reinstate the 
complainant in the enjoyment of the 
guarantee violated. In other cases the 
suspension may be granted at the re- 
quest of the claimant, provided: (1) 
that the suspension is not prejudicial to 
the general interest or contrary to a 
legal provision of public order; (2) 
that the damages and prejudices caused 
to the claimant by the execution of the 
act are impossible or very difficult of 
reparation; and (3) that the claimant 
guarantees the payment of the damages 
that the third party might suffer as a 
consequence of the suspension. The 
third party may in turn put up a coun- 
terbond to cover the damages that the 
complainant might suffer by the execu- 
tion of the alleged violative act; in 
which case the suspension is not car- 
ried out. 

The procedure of the incident is very 
brief. As scon as the complaint is filed, 
the district court sends a copy of it to 
the ‘responsible authority, who must 
within five days render a preliminary 
report as to the existence or nonexist- 
ence of the violative act, and express 
its opinion as to the pertinence of grant- 
ing or denying the suspension. The 
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hearing takes place immediately, and in - 
the same hearing the judge decides the 
point. The decision is revisable by the 
Supreme Court. In cases of direct 
amparo the suspension is granted by 
the responsible authority at the request 
of the claimant and under the same 
requisites as in the cases before the dis- 
trict judges. In no case does the 
granting or denying of the suspension 
prejudge as to the granting or denyin 
of the amparo. ° 


RECOURSES 


Certain important decisions of the 
district courts during the amparo proce- 
dure may be appealed to the Supreme 
Court, which decides the cases in final 
instance. The petition of appeal (re- 
vision) must specify and explein con- 
cretely the grievances that the resolu- 
tion causes to the appellant. No 
evidence is admitted in appeal other 
than that already submitted. There 
are other recourses of a procedural 
character which will not be discussed 
here. 


EXECUTION OF DECISIONS 


As soon as a definitive sentence is 
rendered in an amparo, it is notified to 
the parties. The responsible authority 
is requested to report to the Federal 


. Court the steps taken to comply with 


it. If within twenty-four hours follow-, 
ing the notification the decision is not 
executed or begun to be executed, as the 
case may warrant, the Federal Court 
must request the hierarchical superiors 
of the responsible authority to order it 
to comply with the decision. In case 
the decision is not obeyed, the Federal 
Court may indict the responsible au- 
thorities and its superiors for disobedi- 
ence, after deciding that the authority 
or authorities that have disobeyed the 
decision of the Court should be dis- 
missed from their position. All that 
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‘notwithstanding, when the material 


execution of the decision directly by © 


the Federal courts is possible, they may 
- enforce it, using the police or the armed 
forces if necessary. 


CONCLUSION 


In actual practice, the amparo has 
been a very adequate and successful 
means of protecting the human rights 
guaranteed in the Constitution; but 
thére has been abuse of it in civil law 
suits, claiming incorrect application of 
the law of the case. This abuse has led 
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to a clogging of the Supreme Court, 
which is unable to take care of the 
tremendous influx of amparos of that 
type, and as a consequence the resolu- 
tion of amparos by the Supreme Court 
is greatly delayed. As this grave situa- 
tion needs a prompt remedy, there are 
under study several projects of modifi- 
cation to the present law. It may be 
predicted, however, that no important 
modification will be introduced, except 
perhaps in relation to amparos against 
judicial resolutions, through empower- 
ing the circuit courts to decide them. 


Carlos Sánchez Mejorada is a Mexican corporation lawyer and a teacher of mining 
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Historical Background of International Protection 
of Human Rights 


By EDWIN BORCHARD 


O good a case has been made for 

the constitutional protection of the 
rights of the individual, identified with 
the law of nature as a higher law pre- 
vailing in every legal state, that much 
is to be said for the incorporation in in- 
ternational law of the same rights, and, 
since force has now been raised to a 
pinnacle never before known, for the 
enforcement of such rights by interna- 
tional procedures. Of these, one is the 
diplomatic protection of citizens abroad; 
but in the light of the fact that this pro- 
cedure can affect aliens only, and not 
citizens against their own state, some 
attention should be given to the wider 
possibility of developing international 
law as a protective mantle for a local 
grant, and safeguard against a local 
denial, of such rights of the individual. 
This is one of the announced purposes 
of the United Nations Organization. 


MonicrpaL LAw 


Insofar as municipal law is concerned, 
a good case can be made to show that 
in the seventeenth and eighteenth cen- 
turies, when international Jaw also 
reached a considerable development, 
natural-law theories exerted a powerful 
influence on the state (1) in limiting its 
omnipotence, (2) in identifying this 
limitation with the rights of man, (3) 
. In supporting the individual’s right of 
resistance if not revolution against tyr- 
anny, and (4) in insistence on the sub- 
jectidbn of the state to the rule of law. 

It is quite probable that the writers 
on natural Jaw, who conceived it as an 

1See the statement of Secretary of State 


Stettinius, May 15, 1945, Bulletin of the De- 
partment of State, May 20, 1945, pp. 928-29. 
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enlightened legal system and not a mere 
philosophical theory, exerted a consid- 
erable influence on Locke, who in turn 
influenced the framers of the French 
and American declarations or bills of 
rights late in the eighteenth century. 
The drafting of a constitution and its 
imposition on rulers, even as a charter 
of self-restraint for the people them- 
selves, and the inclusion therein of a 
bill of rights with varied types of local 
enforcement, constitute evidence of the 
limitations on the omnipotent state 
which the eighteenth and nineteenth 
centuries afford. Even Justice Holmes, 
who considered the state above the law 
and therefore liable and suable only to 
the extent it permitted, would have no 
difficulty in admitting this. 

It is also well known that the Bill of 
Rights found in the Federal and state 
constitutions of the United States is 
more virile than ever, especially in the 
first, fourth, fifth, sixth, thirteenth, four- 
teenth, and fifteenth amendments, in 
affording legal protections to the indi- 
vidual harassed or intimidated by any 
state or Federal agency. 

We must admit, however, that forty- 
five or fifty other states of Europe and 
Latin America also include in their con” 
stitutions bills of rights, honored in the 
observance in very few states, enjoining 
the legislature, generally without ju- 
dicial appeal, to safeguard tke rights 
listed. We also know that it requires 
no written constitution, as, e.g., in Eng- 
land, to safeguard the bulk of these 
rights against encroachment, for they 
lie deep in the mores of the people 
which no parliament or court would 
dare to disregard. Indeed, unless re- 
spect for the rights lies in the Aearts of 
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‘the people, no amount of paper guaran- 
tees will ensure their enjoyment. 


INTERNATIONAL LAW 


When it comes to international law, 
substantive or procedural, we find some- 
what more difficulty in proving that the 
rights of man, however appealing to ev- 
ery human instinct, were ever taken un- 
der its protection. True it is that natu- 
ral law was a mighty source in the 
development of both systems, municipal 
and international, and that it operated 
as a higher law and a limitation on 
both. True also is it that some of the 
writers on international law, like Vitoria, 
Grotius, Wolff, Vattel, and Pufendorf, 
influenced both systems, and that the 
rights of man were hardly absent from 
their thoughts in framing limitations on 
the external activities and mutual rela- 
tions of sovereign states. ‘True also is 
it that in discussing the rights of the 
individual they were not so concerned 
as their followers in separating consti- 
tutional from international Jaw, and 
often considered the individual a sub- 
ject of rights against the state without 
specifying the system under discussion. 
True also is it that the individual and 


his welfare were the object of many — 


treaties of the nineteenth century, 
since business was effected by individu- 
als and since the promotion of com- 
mercial rights was one of the major 
efunctions of the state. 

True also is it that one of the sources 
of law which the International Court of 
Justice may invoke is the “general prin- 
ciples of law recognized by civilized na- 
tions,” ? a form of natural law, and that 
“due process of law,” another form, is 
preserved as the measure of the alien’s 
(citizen abroad) right in numerous 
modern treaties. True also is it that 
both constitutional law and inter- 
national law are concerned with two 


2 Article 38 of the Statute of the Interna- 
tional Court of Justice. 
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divisions of the subject—(1) intergov- 
ernmental relations, and (2) the rela» 
tion between state and individual; al- 
though it operates differently in the 
latter case, inasmuch as the individual 
must usually invoke his rights through 
his state. 

It is true also that a number of con- 
ventions have granted the individual a 
personal right to bring suit in an in- 
ternational forum, as in the Central 
American Court of Justice, in the abor- 
tive International Prize Court of 1907, 
in the Upper Silesian Arbitral Tribunal, 
and in the Mixed Tribunals under the 
Treaty of Versailles. It is a fact also 
that international law affords a few in- 
stances of intervention in the affairs of 
a state because of an inhuman treat- 
ment of its own subjects, called hu- 
manitarian intervention, as in Greece in 
1827, in Turkey on behalf of Armenians 
and Christians, and the reprisals taken 
against czarist Russia by reason of its 
maltreatment of the Jews. 

It is true also that we are acquainted 
with a number of minorities treaties 
forced on some of the new or partly 
new states in 1919—eg.: Poland, 
Greece, Rumania, Yugoslavia, and 
Czechoslovakia—treaties which, . how- 
ever’ badly they operated in their pro- 
cedural aspects, nevertheless contained 
a substantive principle which could be 
universalized and enforced by an ap- 
propriate international body, like the 
Commission for Human Rights to be 
established by the Economic and So- 
cial Council of the United Nations Or- 
ganization. 

It is a fact that President Roosevelt 
in his Messages to Congress of January 
6, 1941 (the Four Freedoms speech) 
and September 2, 1941, the latter im- 
plementing the Atlantic Charter of Au- 
gust 14, 1941 (concluded with Mr. 
Churchill), the Declaration by the 
United Nations of January 1, 1942, 
and Secretary Stettinius’ statement of 
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May 15, 1945, issued at San Francisco, 
paid tribute in varying degree to the 
elementary rights of man as one of the 
aims of the grand coalition in which the 
United States was to be or was en- 
listed. The San Francisco Charter of 
. 1945 speaks in its Preamble of affirm- 
ing “faith in fundamental human rights, 
in the dignity and worth of the human 
person, in the equal rights of men and 
women and of nations large and 
small,” * 


PROTECTION OF CITIZENS ABROAD 


Finally, we have the institution of 
the protection of citizens abroad, which 
operates to afford the national of one 
state protection in foreign states against 
violation of the rights granted him in 
municipal law, and also affords him 
what is conceived as a general standard 
of due process of law, substantive and 
procedural, in his relations with the 
local government. Forty-seven differ- 
ent types of “denial of justice,” as it 
is called, were drawn to the attention 
of the Hague Codification Conference, 
Third Committee, in April 1930, all oc- 
. curring in cases which reached judicial 
or diplomatic settlement. 

Such safeguard of the rights of aliens, 
however, is not necessarily effective, be- 
cause it is left to the discretionary en- 
forcement of the alien’s home state. 
This home state is entitled, as com- 
monly expressed, to have its national 
treated according to a minimum stand- 
ard protected by international law, to 
have extended to him whatever the local 
state affords its own nationals—as in 
the Mexican land expropriations. It 
exerts a strong influence on a state in 
establishing or obtaining equal rights 
for its nationals. 


3 Supra, note 1. 

«Secretary Stettintus on May 15, 1945, 
called attention to four amendments on hu- 
man rights embodied in the San Francisco 


Charter. 
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So, while there may be some loss of’ 
face in extending local protection .to 
aliens under circumstances whert na- 
tionals do not enjoy such rights, in- ° 
sistence on the equality of national and 
alien, to which the United States com- 
mitted itself at Montevideo in 1933 in 
Article 9 of the Convention on the 
Rights and Duties of States, ought not, 
in the interests of nationals, to be given 
a narrow interpretation by Latin Ameri- 
cans.’ 

Here it may be recalled that the Con- 
ference on Foreigners held at Paris in 
1929 broke down on the rečusal of 
states to concede to foreigners equality 
of rights with nationals, whom they con- 
sidered entitled to preference, whereas 
the Conference on Responsibility of 
States at The Hague in 193) broke 
down on the refusal of the larger states 
to concede that foreigners wete at all 
times limited to the status of nationals. 
It is an unfortunate fact that whereas 
until 1914 the trend of the law was to 
assimilate foreigners to nationals in the 
enjoyment of rights, the trend since 
then has been to widen the gap to 
medieval proportions. 


PROPOSED PROTECTIONS 


Professor Lauterpacht and others, 
ardently desirous of placing the rights 
of man on a firmer footing than they 
have heretofore enjoyed outside the 


5 See the controversy, in the Proczedings of 
the Committee of Experts on Inter-American 
Codification, between Messrs. Cruchaga Ossa 
and Borchard, as to whether Article 9 estab- 
lished a new principle of international law for 
the Americas. (Proceedings of the Eighth 
American Scientific Congress, Held at Wash- 
ington in 1940 [Washington: Government 
Printing Office, 1943], Vol. X, pp. 66-75 ) 
Secretary Hull was impelled in 1938 to say to: 
Mexico, which excused its land expropriation 
of Americans on the ground that Mexicans 
were treated the same way, that the United 
States had agreed to equality of treatment, 


‘ that it had not agreed to equality of mis- 


treatment. (Department of State Press Re- 
leases, Aug. 27, 1938, pp. 139, 144.) 
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Anglo-American community, seek to in- 
voke a broadened international law (1) 
to exert pressure on states to include 

' such rights in their municipal laws and 
constitutions, where some of the free- 
doms of the individugl would obtain 
judicial protection against impairment 
or denial; and (2) where such freedoms 
are incapable of judicial protection, to 
establish them nevertheless as integral 
pazts of international law, in order (a) 
that they would prevail against any 
contrary municipal law, (b) that they 
would be universal, and (c) that they 
would be politically protected against 
violation by the establishment of a 
high commission operating as an organ 
of an international league. This body 
would supervise the municipal grant 
and enforcement of the rights and, in 
case of need, would itself enforce the 
rights on the model of, but avoiding the 
mistakes of, the minorities treaties, by 
allowing the injured individual a direct 
appeal to the commission or by per- 
mitting the commission to exert its own 
initiative in itself protecting, or having 
the International Court protect, the 
complaining individual. This would be 
an extension of internazional law into 
a new field, protecting the individual 
against his own state—a result requir- 
ing the voluntary co-operation or the 
coercion of sovereign powers. 


© SETBACK TO INTERNATIONAL LAW 


While the protection of the individual 
in the enjoyment of the rights of man 
“everywhere in the world”® is an ex- 
pansive but most desirable aspiration, 
let us examine the premises on which it 
is based. There is some difficulty in 
showing that the law of nations, what- 
ever it may owe to natural law, was 
identified even by the advocates of 
natural law. and the rights of man, with 


8 Message (“Four Freedoms”) te Congress 
of President Roosevelt, January 6, 1941. 
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the establishment or enforcement of the 
rights of man in the several states. 

International law has not been 
strengthened but immeasurably weak- 
ened by two world wars in rapid suc- 
cession and by the unwise attempt to 
reorganize the victor states into a con- 
federation sustaining their right of uni- 
versal intervention in the affairs of 
other states. The San Francisco Char- 
ter professes to abolish neutrality and 
nonintervention, and actually though 
not ostensibly abolishes the equality of 
states, on which international law was 
assumed to rest. 

In addition, while the danger of war 
is only tempered by momentary ex- 
haustion and financial bankruptcy of 
the major powers, the legal limitations 
thrown around war by several hundred, 
years of practice seem to be abolished— 
we sink merchant ships at sight, we 
play havoc with the established mari- 
time law, we abolished at Potsdam the 
distinction between private and public 
property, we drop all pretense of chiv- 
alry, we approve postwar forced labor, 
we annihilate the enemy country and 
many of its’ citizens, we appropriate 
their property instead of winning them 
back to a normal co-operative life, and 
we concurrently exterminate civilians 
wholesale by the use of the atomic 
bomb. Even the New York Times 
shows apprehension about the course we 
are pursuing.’ i 

Not all these retrogressions, these 
dissipations of all self-restraint, can be 
attributed to the demands of Stalin and 

T See principal editorial, August 6, 1945, en- 
titled “The Potsdam Program”: “There is the 
disregard, in both the expulsions and the repa- 
rations, for the principles of private property, 
still honored in the last war. There is the 
taat consent to the use of war prisoners for 
forced labor for years after the cessation of 
hostilities. Finally, there is the vast extension 
of the area of controlled economy for the pur- 
pose of throttling a good part of Europe’s in- 
dustry, which must produce economic conse- 
quences far surpassing those of Versailles.” 
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the helplessness of the other Allies. Is 
it likely that nations which can sub- 
scribe to such a document as the Pots- 
dam agreement will hesitate to employ 
the atomic bomb if they think they have 
something momentarily to gain? ê Is it 
likely that the civil rights of the indi- 
vidual can be respected or can flourish 
under such auspices? We need not fol- 
low former Supreme Court Justice Rob- 
erts, who denies the very existence of 
international law and asserts that the 
only law among nations is the law of 
the “tooth and claw,” ° to realize that 
international law, at least in war, has 
sustained a fearful setback, perhaps ir- 
retrievable, and hardly conducive to en- 
largement and growth so as to embrace 
the rights of the individual. Moreover, 
while every state except the United 
States exhibits a growing nationalism, 
enhanced by war, the assumption is 
- indulged that nationalism will submit 
to greater international controls. This 
seems hardly realistic. 


DISCOURAGING FEATURES 


While it makes no material difference 
whether the individual be called a sub- 
ject or an object of international law, 
the occasions when treaty has conferred 
on the individual a right to sue a for- 
eign state, let alone to make claims 
against his own state, are few in num- 
ber. Some progress was being made in 
this direction before 1914, and the ob- 
ligatory jurisdiction of the International 
Court is being bruited about. Yet the 
times seem hardly propitious for the 
much greater advance involved in af- 
fording the individual judicial protec- 
tion for the enforcement or interna- 
tional guaranty of his rights against his 
own state—quite apart from the diffi- 
culty of imposing unaccustomed prac- 
tices on a state from the outside. 

8 See Fred Rodell, “The Issue in the Atomic 


Age,” The Progressive, Sept. 17, 1945, pp. 1-2. 
2 New York Times, July 14, 1945, p 20. 
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With business and finance rapidly be- 
coming state monopolies, treaties pro- 
moting the economic and personal rights 
of the individual seem to be discour- 
aged rather than invited. With hard 
conditions for human existence pre- 
vailing in most states, emigration and 
immigration are likely to be closely con- 
fined; and with the growth of confisca- 


tion, private foreign investment except 


at great risk with commensurate cost is 
likely to become rare. The safety of 
foreign capital will depend not on law, 
but on superior force. This relegation 
of law to a minor function is not help- 
ful to the rights of the individual. 

With Soviet Russia playing so large 
a part in future development, it will be 
interesting to see how the “general 
principles of law recognized by civilized 
nations” and “due process” of law will 
be interpreted. According to ihe gen- 
eral impression, the rights of man as 
against the state are hardly given much 
support in Soviet law and practice. 

It is hardly possible to assume that 
the protection of human and individual 
rights will be raised to the standing of 
humanitarian rights, justifying uni- 
versal outside intervention to guard 
against their internal impairment or 
breach, notwithstanding the promotion 
of intervention as a result of the San 
Francisco Charter and so-called “collec- 
tive security.” 1° Humanitarian inter- 
vention is an exceptiohal and rarely 
used device, the dangers of which in- 
duce hesitztion in its employment. 


THE QUESTION OF ENFORCEMENT 


The minorities treaties afford the best 


10 Representative Fulbright, Corgresstonal 
Record, July 23, 1945, p 8097: “,.. I be- 


- leye our people now recognize that neutrality 


and nonintervention constitute a disastrous 
foreign policy.” He seems to ccntemplate 
perpetual war with equanimity.’ Ci. the op- 
posite view of former Assistant’ Secretary of 
State Berle in Dept. of State Bulletin, Nov. 
27, 1942, pp. 384, 386. 
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illustration of an international form of 
protection for individuals. If the strong 
states, which now seem to dominate the 
scene, can agree on a charter or bill for 
individual rights or the rights of man, 
their influence over small states may 
be sufficient to compel its acceptance. 
Whether it is enforced locally or inter- 
nationally is another question, but its 
statutory expression would mark a no- 
takle advance and afford a springboard 
for the complainant and his friends and 
fellow citizens. Some good was ac- 
complished by the minorities treaties, 
even if they were inadequately imple- 
mented, since the right of individual 
petition to the Council of the League of 
Nations made the complaint public and 
doubtless accomplished some reforms. 
The mistakes of the League scheme 
are publicly manifest, so that it would 
not be too difficult to agree on a work- 
able bill of rights and secure its en- 
“forcement. Such a bill will doubtless 
be included in the forthcoming peace 
treaties, and the vanquished may be 
required to include such a bill of rights 
in their new constitutions. One diff- 
culty lies in getting the Big Five, en- 
tirely disparate states and by no means 
in agreement as to the status of the in- 
dividual in the scheme of their domestic 
polity, to consent, if they can agree, to 
force smaller states to accept the bill. 
Another difficulty lies in the claims of 
docal sovereignty which would enable 
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small states, if not indeed all states, to 
resist the coercion or, if irresistible, to. 
refuse enforcement of the restrictions. 
We leave unmentioned the question of 
the willingness of the Big Five to give 
the bill effect in their own countries. 

So far as concerns the gestures and 
lip service to the rights of man made 
in various public declarations, these are 
aspirations rather than policies or de- 
tailed provisions of law. If we accept 
some of the published views of their 
purpose and effect and their nonob- 
servance at Teheran, Cairo, and other 
capitals, one might suspect that they 
were mere bait or unimplemented hopes 
designed to secure wide approval for 
the war that was planned. Even the 
San Francisco Charter contains no 
word implementing the aspiration or 
making it enforceable. At all events, 
except as an expression of one of the 
grievances of the Allies against the - 
Nazis, who pathologically appear to 
have made lawlessness an ideal, the 
general expression of Allied aims in 
promoting the dignity of man is hardly 
more than an unrealized, but not un- 
realizable, aspiration. 

Our conclusion must be that however 
praiseworthy the objective, the chances 
that the United Nations will implement 
their promises and hopes by provisions 
of positive law, and especially that they 
will enforce these provisions effectively, 
are rather less than rosy. 


Edwin Borchard, Ph.D., LL.D., has been professor of law at Yale University, New 
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Citizens Abroad (1915) and Declaratory Judgments (rev. 1941); and editor and trans- 
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‘Human Rights in Mandated Territories 
By Witiiam E. RapparD 


T IS extremely difficult for one who 

has not been privileged to visit the 
United States since the spring of 1940 
and who has not even had any but the 
most casual access to American litera- 
ture since that date to assess the true 
significance of the protection of human 
rights as provided for in the United 
Nations Charter. What is meant by 
“human rights,’ and by what means 
are they to be protected? 


HUMAN RIGHTS INTERNATIONALLY 
DEFINED 


These questions are of course of gen- 
eral interest for all those whose duty it 
will be to translate the principles of the 
Charter into law and then into adminis- 
trative practice. To answer them finally 
is a task for the future. But these ques- 
tions are also of special and immediate 
interest to the author of this study. 
Asked by the editors of this volume 
to discuss the “protection of human 
rights in mandated territories under the 
League of Nations,” I must first define 
my subject. And that I can do only in 
the light of their intentions, which I 
take to be identical with those of the 
drafters of the relevant clauses of the 
San Francisco Charter. 

To guide me in this preliminary re- 
search, I have only the text of the 
Charter itself. The handicap under 
which I am thus obviously laboring is 
not without its no less obvious com- 
pensations. It places me in the posi- 
tion in which all governments will be 
when called upon in common to imple- 
ment the principles of the Charter. 
Each will naturally tend to construe 
those principles according to its own 
traditions and preferences, and none 
will be bound by any obligations but 
those expressly formulated in the Char- 


ter itself. It is therefore not difficult 
to foresee that “fundamental human 
rights,” internationally defined, will, as 
a general standard, be no more than 
the highest common denominator of all 
the signatory powers, unless the Char- 
ter specifically imposes another and a 
more ambitious construction. Is fhis 
the case? Does the Charter expressly 
oblige its signatories to protect as “hu- 
man rights” any rights which are at 
present denied some or all- of their 
citizens? 

A careful analysis of the six relevant 
passages in the Charter would hardly 
seem to justify an affirmative answer. 
To be sure, one -finds therein such 
phrases as “. .. initiate studies and 
make recommendations for the purpose 
of . . . assisting in the realization of- 
human rights and fundamenial free- 
doms for all without distinction as to 
race, sex, language, or religion” (Art. 
13); “ ... promote . . . universal re- 
spect for, and observance of, human 
rights,” etc. (Arts. 1, 55, 62); “... 
promotion of human rights” (Art. 68); 
“. . . encourage respect for human 
rights,” etc. (Art. 76). Such clauses 
clearly indicate that the ideal striven 
for is not yet fully realized. 

On the other hand, however, in the 
Preamble, the signatories “reaffirm” 
their “faith in fundamental human 
rights” as well as “in the dignity and 
worth of the human person, in the 
equal rights of men and women and of 
nations large and small.” Does this 
not imply that their faith is not novel? 
Now, in the past, this faith has not 
prevented or excluded, in some or all of 
the signatory powers, arbitrary arrests 
by secret political police, the denial of 
the freedom of opinion, of worship, of 
the press, and of assembly, discrimina- 
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tory policies in matters of migration, 
and . political disfranchisement of cer- 
tain races and religions and of at least 
one of the two sexes; it has allowed the 
recent re-establishment of retroactive 
penal laws; and it has apparently in- 
spired in the Charter itself clauses pro- 
viding for inequality before the law of 
large and small states, such as were un- 
known in the international law of the 
past. Therefore, one cannoz but ob- 
serve that such a faith “in the funda- 
mental and equal rights of men and 
nations” is neither very exacting in the 
reforms it prescribes for the future nor 
very intolerant of past abuses! 
Furthermore, it must be recalled that, 
under Article 2 of the new Charter, “the 
United Nations” are expressly debarred 
from intervening “in matters which are 
essentially within the domestic jurisdic- 
tion of any state.” As almost all, if 
not all, measures violating the funda- 
mental rights of the individual, however 
defined, are held to be such matters, 
one cannot escape the conclusion that 
the United Nations have denied them- 
selves the possibility of protecting such 
rights by international legal action. 
Should the impartial analyst of the 


Charter therefore dismiss, as mere cant- 


or as vain pious wishes, all its provisions 
relating to human rights? To do so 
would be not only to betray a deplor- 
p able cynicism but also to display a true 
lack of political realism. The founders 
of the United Nations had no desire to 
establish a superstate, or even an inter- 
national federation. What they sought 
to do was obviously to unite the lead- 
ing nations of the world in an endeavor 
to consolidate the hardly won peace. 
Accordingly they have provided not 
only for the pacific settlement of all 
international disputes and for the pos- 
sibility of enforcing such a settlement 
on all except-the most powerful states, 
but also for the encouragement and 
promotion by all of standards of na- 
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tional policy most conducive to a com- 
mon understanding. Mindful of the 
recent past, conscious of the intimate 
connection which undoubtedly existed 
between the intolerant internal and the 
bellicose external policies of their de- 
feated foes, and realizing that no last- 
ing international peace was possible ex- 
cept between free nations composed of 
and governed by free citizens, they have 
sought to protect the world community 
against war by protecting its individual 
members against oppression. They have 
done what they could to achieve this 
end, fully aware of the obvious fact 
that, as at least one or two of the great 
powers could not or would not be 
coerced, persuasion was the only al- 
ternative to inaction or frustration. 

` These hasty preliminary remarks, 
therefore, lead me to define as follows 
the two main terms of my subject: In 
the present stage of development, the 
“human rights” to be protected under 
the United Nations Charter are not any 
specifically recognized prerogatives of 
the individual, but his general freedom 
from oppression; and the weapons 
destined to protect these rights are 
those not of government and law, but 
of moral persuasion and of interna- 
tional emulation. 


THe MANDATES SYSTEM 
If such be the case, has the practical 


-experience of the mandates system un- 


der the League of Nations any lesson to 
suggest in the protection of human 
rights? 

This system, it should be recalled, 
was not set up primarily for the pro- 
tection of human rights, but for the 
settlement of rival political claims. 
After the last war, the German colonies 
in Aftica and in the Pacific and the 
Arab provinces of the defeated Otto- 
man Empire had been conquered re- 
spectively by the armed forces of Great 
Britain, France, Belgium, South Africa, 
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Australia, New Zealand, and Japan. 
At the Peace Conference, the victors, 
with various degrees of insistence, were 
inclined to demand the annexation of 
the territories they had occupied. As 
President Wilson had repeatedly de- 
clared that the war was not being 
fought for, and should not lead to, the 
territorial aggrandizement of the vic- 
tors, he consistently opposed these re- 
quests. The result of the discussion 
which ensued was a compromise: the 
victors retained possession of the re- 
spective territories they had conquered, 
but consented to administer them not as 
sovereign masters but as mandatories 
on behalf of the League of Nations and 
under specific, internationally agreed 
conditions. 

Certain of these conditions, such as 
the demilitarization of the territories 
and the equality of economic oppor- 
tunity, even if they in fact redounded to 
the welfare of the indigenous popula- 
tions, were inspired primarily by the 
desire to serve the general interests of 
the League and of its members. Others 
—such as those which in the language 
of Art. 22 of the Covenant were to 
“guarantee freedom of conscience and 
religion, subject only to the mainte- 
nance of public order and morals, the 
prohibition of abuses such as the slave 
trade, the arms traffic and the liquor 
traffic’——were clearly laid down in the 
interests of the natives. 


IMPARTIAL ASSESSMENT OF 
ACHIEVEMENTS 


Now, when the editors of this sym- 
posium did me the unexpected honor to 
ask me for this contribution, the ques- 
tion in their minds was, I take it, some- 
what the following: Could you, in the 
light of your experience first as Direc- 
tor of the Mandates Section of the 
League and then as member of the 
Permanent Mandates Commission, tell 
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us if the League was in fact instrumen- 
tal in the protection of the human rights 
in the mandated territories, anc, if so, 
why and how? 

To this question I shall seek to reply 
as realistically and as impartially as 
possible. Ti I beg leave to stress these 
two adverbs, it is because, in the ex- 
perience of a lifetime devoted to the 
scientific study of international affairs, 
IT have always been shocked by the spirit 
either of friendly unbridled propaganda 
or of passionate and hostile prejudice 
in which such affairs are usually dis- 
cussed? Such a spirit is not only 
ethically questionable and intellectually 
nauseous, but also politically most mis- 
chievous, as it breeds and entertains 
dangerous illusions. Is it not obvious 
that the facts alone matter—the facts 
such as they are, or at least such as 
they may be discerned by an informed 
and unbiased mind, and not such as 
they should be to prove or to disprove 
the wisdom of a preconceived policy? 

The desire to discover the truth is of 
course a necessary condition for its dis- 
covery, necessary but not necessarily 
sufficient. In such a delicate and con- 
jectural matter as that raised by the 
above question, it would be rash to be 
dogmatic. In order to ascertain whether 
the League of Nations has been instru- 
mental in the protection of human 
rights in the mandated territories, one 
would have to know with certainty, not® 
only in how far such rights were actu- 
ally protected, but also in how far they 
would have been protected without the 


1 American science has, in the domain of 
mandates, supplied two outstanding excep- 
tions to what is almost a rule. I reier to the 
most able, scholarly, and discriminating work 
of Professor Quincy Wright, Mandates Under 
the League of Nations, Chicago, 1930, and to 
the excellent doctoral dissertation by Dr. 
Benjamin Gerig, The Principal of Equal Eco- 
nomic Opportunity Before and Since the Es- 
tablishment of the Mandates System, London, 
1929, 
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League’s intervention. And this is of 
course asking too much of historical 
scholarship! 


METHODS OF INTERNATIONAL 
SUPERVISION 


What is certain, however, is that the 
League intervened in the matter in at 
least five different ways: (1) by hav- 
ing the above-quoted guarantees taken 
over into the texts of the mandates; 
(2) by eliciting from the mandatory 
governments precise and periodic infor- 
mation concerning their implementation 
in legal documents and administrative 
practice; (3) by submitting this infor- 
mation to the careful scrutiny of the 
Permanent Mandates Commission, an 
advisory body of which a word more 
will be said presently; (4) by com- 
municating the findings of this body, 
together with the comments of the 
Council and of the Assembly of the 
League, not only to all the states of the 
world but also to the administrative 
officers of the mandatory powers on the 
spot; and (5) by publishing these find- 
ings and thus putting them in the hands 
of the press and of the political parties 
of all the mandatory powers. 

Thus, if any of the governments di- 
rectly responsible for the administration 
of the mandates, and thereby for the 
protection of the guaranteed rights of 
their native population, had willfully or 
through neglect failed to live up to its 
undertakings, it would either have had. 
to withhold the facts from Geneva or 
withstand the criticism of the Perma- 
nent Mandates Commission, the Coun- 
cil, and the Assembly of the League, 
and especially also of its own press and 
its own parliamentary opposition. 

In how far Geneva was always in- 
formed about all that went on in the 
mandated territories, it is impossible to 
assess. The volume and the accuracy 
of such information doubtless varied ac- 
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cording to the territories concerned and 
to their administrators. It was both 
least full and least convincing when, as 
in the islands under Japanese mandate, 
the territories were far off, sparsely 
settled, and rarely visited by unofficial 
travelers such as missionaries and 
traders, when the mandatory’s language 
was not one of those in which the 
League documents were published, and 
when its political and parliamentary in- 
stitutions did not vouchsafe a thorough 
examination and a searching discussion 
in the capital of the national govern- 
ment. 

I doubt very much whether any 
flagrant and persistent violation of any 
of the clauses of the mandate could 
have escaped the vigilance of the Man- 
dates Commission in the course of its 
twenty years’ career, except in the case 
of the Japanese mandates. For all the 
other territories, its sources of informa- 
tion were too numerous and too varied 
to allow for any serious and continuous 
lapses: first, the reports of the manda- 
tory power itself, which, being increas- 
ingly discussed in its own parliament 
and by its own press, could hardly, in 
the face of changing majorities and 
governments, be consistently and per- ' 
sistently misleading; second, the yearly 
oral discussions in Geneva between the 
administrators on the spot and the 
Mandates Commission; third, the re- 
ports of the parliamentary debates in 
the mandatory states and the press re- 
views of all countries, of which the 
Mandates Section of the Secretariat 
held the Mandates Commission fully 
informed; and fourth, the petitions sent 
to Geneva by or on behalf of native 
populations and the other oral and 
written information, emanating from 
solicitous missionaries, disgruntled offi- 
cials, and other communicative indi- 
viduals. 

However well or ill informed the 
Mandates Commission may have been 
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--and I believe that it was on the 
Whole better informed than most na- 
tional commissions on colonial affairs 
usually are—one thing is certain: no 
mandatory power was ever indifferent 
to the findings of its international su- 
pervisors, or unresponsive to their rec- 
ommendations. This was not due to 
any particular servility on the part of 
those powers, or to any official au- 
thority of that body; but merely to the 
natural working of the whole machinery, 
driven by the motors of public discus- 
sion and parliamentary debate. No free 
government, whatever its intentions— 
and those intentions were more often 
than not friendly and co-operative— 
could afford to arouse the criticism of 
the Mandates Commission, because such 
criticism was bound to be ré-echoed 
throughout the world and more par- 
ticularly in its own press and its own 
parliament, on the continued confidence 
of which it depended for its very ex- 
istence. 


Lessons OF THE MANDATES SYSTEM 


If this hasty outline of the mandates 
system be correct, it will be recognized 
that, as a method of international su- 
pervision and of national administra- 
tion, it stood and fell with the moral 
authority of the Mandates Commission. 
It is because this body enjoyed an ex- 
traordinary measure of public confi- 
dence that no mandatory power could 
disregard its opinion with impunity. 
This confidence was due not only to the 
personal composition of the Commis- 
sion, which counted among its members 
some of the foremost authorities on 
colontal administration, but also to its 
status as an independent and almost 
unofficial expert body. Had it been 
made up of official representatives whose 
respective governments would conse- 
quently have been held to accountability 
for their published opinion, there is ev- 
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ery reason to believe that they would 
soon have been discredited by theìr 
very discretion. Such official discretion 
would undoubtedly have been imposed 
upon them had they not—what is still 
more likely—spontaneously observed it, 
in order to save their governments from 
annoyance and embarrassment. 

We have here a curious case of real 
authority and therefore of effective 
power being not only coupled with, but 
truly dependent upon, official irrespon- 
sibility. It is because the members of 
the Mandates Commission, appointed 
not by their respective governments but, 
for an indefinite period, by the Council 
of the League, were free to speak their 
minds, it is because they were neither 
inspired nor inhibited by any national 
government, that their voice was heard 
and their advice heeded throughout the 
colonial world. 

Of the many lessons which the inter- 
esting experiment of the mandates sys- 
tem can teach those who would care- 
fully study its actual operations, this is 
in my view the outstanding one. If, 
in an international community, states, 
while retaining their national freedom, 
are to be induced to pursue common 
policies, they must not be subjected to 
the dictates of other states, but solely 
to the pressure of their own public 
opinion. Dictates of other states never 
fail to, arouse resentment and lead 
either to revolt or to intrigue, both °® 
equally fatal to international harmony. 

Pending the establishment of truly 
federal institutions, which alone could 
finally solve the problem of reconciling 
national liberty with world order, gen- 
erous and farsighted statesmanship must 
therefore, it would seem, devise means 
of enlightening and influencing public 
opinion within and beyond national 
boundaries. This can be achieved only 
by an appeal to some extranational or 
supranational authority. But if such 
an authority be armed with political 
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and military power, without being fully 
representative of the international con- 
stituency, it will necessarily offend the 
feelings of national independence and 
be resented as tyrannical by all free- 
dom-loving nations. In order to be both 
potent and liberal, it must therefore be 
endowed with the only power that can 
persuade without coercing—the power 
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of recognized fairness, gisdóm, and 
truth. 

It is because, within the admittedly 
narrow boundaries`of the international 
protection of certain human rights in ` 
backward countries, the mandates sys- 
tem at least partially succeeded in this 
ambitious endeavor, that its lessons 
should not be forgotten. 
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Protection of Minorities and Human Rights 
By PABLO DE AZCARATE 


HE treaties which brought the war 

of 1914-18 to an end established 
as part of the new international or- 
ganization a system of international 
protection of minorities of language, 
race, and religion, applicable (apart 
from Austria, Hungary, and Bulgaria) 
to those countries which had either re- 
covered their independence by virtue 
of those treaties (such as Poland, 
Czechoslovakia, and the Baltic coun- 
tries) or had obtained considerable in- 
creases of territory (such as Rumania, 
Yugoslavia, and Greece). This system 
of international protection of minorities, 
which functioned with more or less suc- 
cess during the twenty-five years of the 
interwar period, has value, no doubt, 
though only relative value, as a prece- 
dent for the establishment of an inter- 
national statute of human rights. 


POLITICAL NATURE OF THE SYSTEM 


Contrary to what might at first sight 
be thought its character, as careful ex- 
amination of the treaties and especially 
their application reveals, the system 
was neither humanitarian nor juridical. 
Its essential aim might have been to 
shield the minorities from the danger of 
oppression by the majorities and from 
the sufferings, both moral and mate- 
rial, which such oppression necessarily 
causes; but in fact its aim was purely 
political. i 

Broadly speaking, the minorities pro- 
tected belonged to the same nationalities 
as those of majorities in other states, and 
it was therefore practically inevitable 
that these states should be interested in 
the fate of the minorities. This was a 
fertile source of quarrels, particularly 
grave when, as frequently occurred, the 
two states involved were adjacent. 
The system of international protection 
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of minorities had as its principal ob- 
ject the ending of this deplorable state 
of affairs. It gave the League of Na- 
tions real authority to examine viola- 
tions of the minorities treaties, and 
thus made it possible (at least in 
theory) to bring these thorny questions 
out of the realm of discussion betwetn 
the two interested states and assure 
their examination and solution by an 
international procedure. In what meas- 
ure this result was achieved in >ractice 
has been one of the most debated ques- 
tions in international circles during the 
last twenty-five years, and for our pres- 
ent purposes it is not necessary to ex- 
press an opinion on it.t 

With the limitations and reserves im- 
posed by the foregoing observations, 
and bearing always in mind that the 
protection of minorities by the League 
of Nations was not the first attempt 
at international protection of human 
rights, one should recognize that both 
in the treaties establishing it and in the 
experience of its functioning are to be 
found elements of positive value and in- 
terest for the study of the great moral 
and juridical problem of establishing in- 
ternational or supernational protection 
of human rights. 


THE MINORITIES TREATIES 


Contrary to what is widely believed, 
the League Covenant contained no men- 
tion either of the national minorities or 
of their protection by the League of Na- 
tions. This was doubtless due to the 
special and limited character which the 
protection of minorities assumed from 
the very first. It was, in fact, impos- 

1 The interested reader will find this ques- 
tion dealt with in greater detail in my book 
League of Nations and National Minorities: 
An Experiment, Carnegie Endowment for In- 
ternational Peace, 1945. 
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sible to include in the Covenant meas- 
ures applying to only a limited number 
of states. In order, therefore, that the 
League of Nations should be entrusted 
with this mission of “protecting” the 
minorities, the following procedure was 
adopted: 

` In the peace treaties of Versailles, St. 
Germain, Trianon, end Neuilly, a 
clause was inserted (that contained in 
Article 93 of the Treaty of Versailles 
serving as a model for the rest) by 
which Poland (or Czechoslovakia, Ru- 
mania, Yugoslavia, or Greece) 

accepts and agrees to embody in a Treaty 
with the Principal Allied and Associated 
Powers such provisions as may be deemed 
necessary by the said Powers to protec: 
the interests of inhabitants of Poland [oz 
Czechoslovakia, etc.] who differ from the 
majority of the population in race, lan- 
guage, or religion. 

On the basis of this clause the five 
special treaties of minority protection 
signed by Poland, Czechoslovakia, Ru- 
mania, Yugoslavia, and Greece respec- 
tively, on the one hand, and the “Prin- 


cipal Allied and Associated Powers” on. 


the other, were drawn up at the Peace 
Conference. Besides this, a special 
chapter was inserted in the treaties of 
St. Germain, Trianon, and Neuilly, the 
contents of which were mcre or less 
identical with those of the aforemen- 
tioned special treaties, and by virtue of 
which the protection of minorities in 
the three defeated signatory states— 
Austria, Hungary, and Bulgaria—was 
established. By the inclusion of a 
similar chapter in the Treaty of Lau- 
sanne, the protection of minorities in 
Turkey was instituted. Later, through 
the efforts of the League of Nations, the 
protection of minorities was established 
in Albania, Finland (in respect of the 
Aland Islands), Estonia, Lithuania, and 
Latvia, by means of “declarations” 
which were made to the Council and 
which the latter placed on record. 
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Finally, Article II of the Convention 
concerning the Territory of Memel 
stipulated the application to that terri- 
tory of the Lithuanian declaration for 
the protection of minorities—a stipula- 
tion supplemented by Article 27 of the 
Statute of the Territory of Memel, de- 
claring German and Lithuanian to be 
the official languages. And the third 
part of the German-Polish Convention 
concerning Upper Silesia, of May 15, 
1922, contains the most elaborate and 
detailed system of all those established 
for the protection of national minori- 
ties.? 

THE QUESTION oF EQUALITY 


With a single exception, to which I 
shall return presently, the provisions of 
these treaties and declarations are de- 
voted to ensuring that the citizens of 
the states in question belonging to mi- 
norities of language, race, or religion 
shall not be victims of discriminatory 
treatment by public authorities. ‘Their 
essential and characteristic object is to 
guarantee to minorities a regime of 
equality with respect to the majorities. 
Equality is the cornerstone of every 
system of protection of minorities, be it 
national or international. Thus the 
treaties establish and assure to minori- 
ties: (a) equality before the law; (b) 
equality in the matter of civil and po- 
litical rights and of admission to pub- 
lic posts, functions, and honors; (c) 
equality of treatment and security in 
law and fact; (d) equality in establish- 
ing, managing, and controlling charit- 
able, religious, and social institutions, 
schools and other educational establish- 
ments, with the right to use their own 

2 The interested reader is referred to a vol- 
ume published by the League of Nations con- 
taining a complete collection of all these texts, 
with the dates on which they were signed, 
made effective, ete.: Protection of Linguistic, 
Racial and Religious Minorities by the League 
of Nations. Provisions Contained in the Vari- 
ous International Instruments at Present in 
Force, Geneva, Aug. 1927 (1927. LB. 2). 
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language, and to practice their religion 
freely therein; and (e) equality in the 
matter of employment of any language 
in private intercourse, in commerce, 
in religion, in the press or in publica- 
tions of all kinds, or at public meet- 
ings.® 

But assurance of equality cannot be 
sufficient where the establishment of a 
system of international protection of 
human rights is concerned. It is not a 
question of avoiding the recognition of 
more or fewer rights with respect to 
some than to others, or of the enjoy- 
ment of a more efficacious guarantee of 
such rights by some groups than by 
others. The concept of equality, which 
is relative, has no application whatever 
here. We are confronted with a prob- 
lem of an absolute character, which is 
to know how to guarantee, interna- 
tionally or supernationally, full and 
general respect for human rights. 


Human RIGHTS IN THE MINORITIES 
TREATIES 


And now to return to the exception 
to which I referred above, the minori- 
ties treaties contain a clause which 
comes entirely within this sphere of hu- 
man rights, by virtue of which the 
signatory state guaranteed to all its 
inhabitants full protection of life and 
liberty, as well as the free exercise, 
whether public or private, of all creeds, 
religions, or beliefs whose practices are 
not inconsistent with public order or 
public morals. Here it is not a ques- 
tion of assuring equality between ma- 
jority and minorities. Three of the hu- 
man rights—life, liberty, and religious 
freedom-——were assured in this clause in 
an absolute and general form; so gen- 
eral that its application extended, to 

3 Other provisions of the treaties imposing 
on the signatory states the obligation of creat- 
ing, in certain circumstances, “minority” pri- 
mary schools and of giving facilities for the 
use of the minority language before the courts, 
have no direct bearing on our subject. 
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judge by its terms, not only to nationals 
but to foreigners as well. Thus this 
clause places the guarantee of these 
thres human rights above all national 
considerations and on the human plane, 
the only one consonant with their uni- 
versal character. In this sense there is 
reason to consider this clause of the 
minorities treaties as a genuine prece- 
dent for any attempt to establish an 
international guarantee of human rights. 

It would have been much more logical 
to incorporate this clause in the Cove- 
nant of the League of Nations than 
in the minorities treaties, which were 
signed only by a limited number of 
countries. This would have avoided 
the paradox of investing with an inter- 
national character the violation of any 
of these three human rights by a signa- 


_tory state, even if the victim were a 


foreigner, while the selfsame violation 
in his own country, if it were not a 
signatory state, would be no more than 
an internal infraction. 


THE INTERNATIONAL “GUARANTEE” 


As a declaration of principle, this 
clause of the minorities treaties had a 
Significance whose scope it would be 
unjust to dispute. But as a provision 
for Dositive right susceptible of practi- 
cal application, its special value was 
nullified by the regulation of its en- 
forcement. What is known as the 
“guarantee clause” of the minorities 
treaties began by declaring that “the 
stipulations in the foregoing Articles” 
(which included the provision relating 
to the rights to life, liberty, and re- 
ligious freedom), “so far as they af- 
fect persons belonging to racial, re- 
ligious or linguistic minorities, consti- 
tute obligations of international concern 
and shall be placed under the guarantee 
of the League of Nations.” Thus, in 
spite of the fact that a signatory state 
guaranteed to all its inhabitants the 
rights to life, liberty, and religious free- 
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dom, the infringement of any of those 
rights was not considered an interna- 
tional concern and could not lead to 
intervention by the League cf Nations 
except when the victim belonged to a 
minority. 

Since the obligation figured in an in- 
ternational treaty, it is incomprehensible 
how international concern regarding in- 
fraction of the obligation could be con- 
. fined to any one group. For the pur- 
pose of considering this provision of 
the minorities treaties as a precedent 
for a future system of international 
or supernational protection of human 
rights, it is well to emphasize that al- 
though the “guarantee clause” could 
deprive it of sanction, limiting the in- 
tervention of the League of Nations to 
infractions affecting minorities, it cer- 
tainly could not deprive the provision 
of its international character, whether 
or not the victim of the infraction was 
a member of a minority or of the ma- 
jority, or a foreigner. This clause, 
therefore, can quite properly be con- 
sidered as a precedent for internation- 
alization or supernationalization in mat- 
ters of human rights. 

We may note, in passing, that the 
“guarantee clause” is the clearest indi- 
cation of the political, not the humani- 
tarian, character of the protection of 
minorities by the League of Nations, 
since the only reasonable explanation 
0f limiting the intervention of the 
League to infractions aifecting persons 
belonging to a minority is that these 
infractions could become a source of 
international difficulties, while those af- 
fecting persons belonging to the ma- 
jority, however odious, unjust, and 
cruel they might be, were not capable of 
arousing international interest or giv- 
ing rise to conflicts between states. 


FINAL REMARKS 


It is very difficult to estimate how 
long it will be before conditions will be 


127 


propitious for the flourishing of insti- 
tutions such as the international protec- 
tion of minorities or the international 
or supernational guarantee of -human 
rights. Human society in all its forms 
is vigorously evolving in a democratic 
direction. In the political sphere, what 
is of import is to affirm the will of the 
majority as a general law. In the so- 
cial and economic field, what matters 
is to assure for all general prosperity 
and a level of life, both material and 
spiritual, as high as possible. And if 
to achieve these objectives, the justice 
and legitimacy of which can hardly be 
disputed, it is necessary to sacrifice or 
suppress individual or collective dis- 
sidence, such sacrifice will be the in- 
evitable price of achieving them. To 
sum up, political and economic de- 
mocracy tends to prevail over liberal- 
ism. And both the protection of mi- 
norities and the guarantee of human 
rights are institutions much more bound 
up ideologically with liberal political 
theories than with the doctrines of 
modern democracy. 

But should there one day exist ap- 
propriate conditions for these institu- 
tions to thrive and develop, it would, 
in my opinion, be most advisable to 
avoid all confusion between them. 
Protection of national minorities is a 
question limited in time and space, and 
essentially relative; its solution depends 
on concrete historical circumstances sub- 
ject to constant shift and change, 
Guarantee of human rights is an abso- 
lute, general question as wide as hu- 
manity. They may or may not be set 
up. But if they are set up, the ideal 
would be to establish them in the most 
absolute and universal form possible. 
To that end, any attempt to make one 
institution approximate to the other will 
only prejudice both. 

If it be a question of protecting na- 
tional minorities, let it be done where 
and when deemed necessary through 
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provisions ‘and procedures which take supernational juridical guarantee of hu- 

into account as far as possible the par- man rights, it must be done in an abso; 

ticular circumstances of each case. lute and universal form corresponding 
If it be a question of instituting a to the character of these rights. 
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Upper Silesia Under the League of ‘Nations 


By GrorcEes S. KAECKENBEECK 


HE Geneva Convention, drafted in 

1922 by German and Polish dele- 
gations under the chairmanship of a 
Swiss statesman (President Calonder) 
and with the help of the League of Na- 
tions Secretariat, followed the recom- 
mendations which the Council of the 
League considered inseparable from its 
decision to divide the industrial terri- 
tory of Upper Silesia between Germany 
and Poland. The object of the con- 
vention was twofold: to secure the 
continuity of the economic and social 
existence of Upper Silesia, and to re 
duce to a minimum the inconveniences 
of readjustment. It laid down legisla- 
tion effective for fifteen years to obviate 
the evil consequences (economic and 
social in the first instance, political in 
the end) which threatened to follow 
upon the dangerous operation of parti- 
tion. Its basic assumption was the ne- 
cessity of guaranteeirg a number of 
individual rights in order to maintain 
economic prosperity and peace in the 
partitioned area. 

This the convention carried further 
than any territorial settlement had eve- 
done before. Under the conditions un- 
der which the partition had taken place, 
there could be no reliance on the two 
governments for the equal protection oł 
all individual rights. The attempt there- 
fore was pushed as far as was at the 
time conceived possible to protect these 
rights internationally. In short, social 
and political peace and economic pros- 
perity, such as only good government 
and ‘an upright administration can se- 
cure within a country, were to be en- 
sured in Upper Silesia through the 
international protection of individual 
rights, 


SPECIAL MACHINERY 


To that effect, the League Council’s 
recommendations provided for the set- 
ting up of two regional control in- 
stances, one administrative, the other 
judicial, each composed of German and 
Polish members under a neutral chair- 
man. The administrative organ called 
Mixed Commission (chairman: Presi- 
dent Calonder, Swiss) was competent to 
adjudge certain economic disputes be- 
tween the German and Polish authori- 
ties and to settle minority issues. The 
judicial organ called Arbitral Tribunal 
(chairman: President Kaeckenbeeck, 
Belgian) was competent to decide, in 
the last instance, upon request by a 
party, cases involving rights of citizen- 
ship, rights of residence, all kinds of 
“vested rights,” rights to circulation per- 
mits, and so forth. It was also, through 
a procedure of evocation set in motion 
at the request of a party to a suit be- 
fore a national court or administrative 
instance, the authentic ‘interpreter of 
any of the provisions of the Geneva 
Convention (Art. 588 Geneva Conven- 
tion). 

Bilateral commissions for the first- 
instance settlement of cases of citizen- 
ship or residence and of cases of circu- 
lation permits grew up as helpful aids 
to the Arbitral Tribunal. 

In addition to this special Upper Si- 
lesian machinery, recourse was had in 
appropriate cases to the general ma- 
chinery of the League and to the Perma- 
nent Court of International Justice. 

A characteristic feature of the Upper 
Silesian organs was that they could be 
set in motion directly by an individual. 
Any person aggrieved—say by the non- 
recognition of his nationality, by the 
violation of a right which he had ac- 
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quired before the partition or of a mi- 
nority right, or by the fear that a 
clause of the Geneva Convention, vital 
for the decision of his suit, had not been 
rightly interpreted by a national court 
-—thus could, at his own request, ob- 
tain a settlement or a binding decision 
or an authentic interpretation by the 
competent regional organ. 

This is a most important feature, 
without which the whole Geneva settle- 
ment would have proved nugatory from 
the human point of view. - 

Another highly important featur 
was the provision in Article 592 enjoin- 
ing the Arbitral Tribunal officially to 
publish its decisions of principle, such 
published decisions thenceforth to be 
binding precedents for German and 
Polish courts or authorities in all Upper 
Silesian cases. Nothing has contributed 
more than this provision to economy of 
litigation, to the uniformity and cer- 
tainty of the law, and to the construc- 
tive character of the Arbitral Tribunal’s 
activity. 

SUBJECTIVE RIGHT TO A NATIONALITY 


Humanly speaking, the tragedy of 
territorial changes is most poignant in 
its effect upon the nationality or the 
residence of the inhabitants. Men con- 
sidered as part of a social, economic, 
cultural, and political system are sud- 
denly thrown out of it, and their in- 
tegration into a new system or set of 
systems usually causes deep and painful 
conflicts. 

This transfer of sovereignty gives 
rise to a set of problems concerning the 
loss or acquisition of nationality, in the 
solution of which some of the most 
vital sights of individuals are at stake. 
The antidote to flagrant arbitrariness 
consists in subjecting the process to 
law. But as at least two states are con- 
cerned, besides the individuals them- 
selves, the law must be one to which 
both individuals and states can appeal 
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and must submit. There must there- 
fore be a right to a nationality, of which 
the individual can obtain recognition by 
state authorities and of which one state 
can obtain recognition as against other 
states as well as against the individual. 

The nearest approach ever made to 
the full realization of these desiderata 
was achieved in Upper Silesia through 
a conventional settlement and the set- 
ting up of international organs with 
wide jurisdiction. It worked well in 
practice. 

The conventional settlement con- 
sisted in provisions of the Treaty of 
Versailles and of the Polish Minorities 
Treaty relative to the acquisition of 
Polish nationality. This was, so to 
speak, the substantive law on the sub- 
ject. It was by no means an ideal law, 
and its drafting was subject to grave 
defects which gave rise to much doubt 
and controversy. A restatement based 
on compromise was made in the Geneva 
Convention (Art. 25 and sqq.) and, as 
a necessary corrective, a right of option 
and a procedure of option were pro- 
vided for. 

The procedure of protection was set 
forth in Art. 55 and sqq. of the Geneva 
Convention. ‘These’ provisions set up 
a Conciliation Commission composed of 
a German and a Polish delegate, and 
entrusted with the task of settling all 
differences by arrangement between the 
parties concerned (“parties” meaning 
here, as the Arbitral Tribunal decided, 
the state and the individual in dispute 
about the recognition of the individual’s 
right). Failing a settlement, the matter 
could be brought before the Arbitral 
Tribunal of Upper Silesia, whose de- 
cision was then final and effective erga 
omnes within the territories of the two 
states. This indicates the clear inten- 
tion to subject the whole process of ac- 
quisition or loss of nationality to a law 
higher than the sovereignty of the 
states concerned; but it would not have 


UPPER SILESIA UNDER THE LEAGUE OF NATIONS 


gone far in practice had not any person 
who asserted or denied having the Ger- 
man or the Polish nationality been em- 
powered to appeal to the Conciliation 
Commission whenever any administra- 
tive or military authority refused to 
recognize his allegations concerning his 
nationality or his right of option. 


Conditions of success 


* Though not easy of achievement, this 
solution proved immensely useful to the 
population. It shows that change of 
nationality as a consequence of terri- 
torial changes is a process which can 
and should be subjected to an interna- 
tional judicial control. It also shows 
that such subjection is particularly 
necessary when racial antagonisms exist. 
Three conditions have been essential to 
the success of the experiment: (1) the 
facility for individuals to claim and de- 
fend their right to a nationality, (2) the 
absolute and final character of the de- 
termination of the nationality by the 
Arbitral Tribunal (Art. 591, clause 2), 
and (3) the character of binding prece- 
dents for the courts and authorities of 
the two states bestowed upon the de- 
cisions officially published by the Arbi- 
tral Tribunal (Art. 592). 


RICHT OF RESIDENCE VERSUS TRANS- 
FERS OF POPULATIONS 


In Upper Silesia, the right to pre- 
serve one’s residence even in the coun- 
try whose nationality one no longer pos- 
sessed, was protected in exactly the 
same way as the right to one’s nation- 
ality. Such protection necessarily im- 
plied some guarantee that one could 
preserve one’s work or means of living. 
Nor could such a right be unlimited in 
point of time. It was in fact part of a 
regime of fifteen years’ duration. More- 
over, the right lapsed through change 
of residence. 

In grim contrast with this protected 
right of residence stands the newer sys- 
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tem of compulsory transfers of popula- 
tions. Whereas the Geneva Convention 
subordinated the security of territorial 
acquisition to the preservation of the 
rights of the inhabitants, the system of 
compulsory transfers makes unlimited 
acquisition of territory possible without 
incurring the danger or inconvenience 
of an increase of alien inhabitants. 

It may not be amiss to observe that 
before the Geneva Convention, the 
obligation to emigrate within one or 
two years and under treaty safeguards 
was the consequence of the individual’s 
option in favor of another country. If 
emigration was obligatory, it became so 
through a voluntary exercise of option 
—a circumstance which, from the point 
of view of human liberty, makes a great 
difference. 


FREEDOM OF CIRCULATION 


When it decided to partition Upper 
Silesia, the Council of the League was 
aware of the supreme necessity of never- 
theless maintaining economic and social 
life. This could not have been achieved 
had not the people been given the right 
to cress and recross the new frontier at 
will and to move about freely, as if the 
territory had not been divided. To do 
this, considering how many restrictions 
passports could be subjected to, circu- 
lation permits with regional validity 
were distributed as substitutes, and 
the Geneva Convention carefully laid 
down under what conditions a right to 
a circulation permit existed or was lost. 
Thus Upper Silesians were endowed with 
a new kind of subjective right—a right 
to travel across the frontier, the super- 
vision of which lay within the jurisdic- 
tion of the Upper Silesian international 
organs. 


PROTECTION OF VESTED RIGHTS 


It is universally recognized that a 
change of sovereignty does not ipso 
facto affect existing private rights. The 
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new state can, however, legislate as it 
pleases. Only such rights as are inti- 
mately bound up with the political or 
administrative structure of the ceding 
state are affected by the change of sov- 
-ereignty. But there are also many in- 
dividual rights, called mixed rights, 
which are neither public nor private 
rights, but rather partake of the nature 
of both. Whether a change of sov- 
ereignty affects them or not is a moot 
point. With regard to an important 
category of them, viz., concessions, legal 
opinion was, until World War II, in- 
clined to the view that they remain un- 
affected. But the last word has not 
been said. Between the liberal and the 
totalitarian conceptions of the state, the 
margin available for shifting the limits 
between public and private rights is 
wide. 

In the Geneva Convention the prin- 
ciple of protection of vested rights was 
laid down in a manner altogether ex- 
ceptional, because it was specially di- 
rected against the consequences of new 
legislation by the cessionary state. It 
was, however, less as a limitation to 
sovereignty than as a duty to com- 
pensate that the provisions were de- 
vised. The protection of vested rights 
in Upper Silesia remains, nonetheless, 
somewhat abnormal from the point of 
view of international law. It is dealt 
with in Arts. 4 and 5 of the Geneva 
Convention. 

Important controversies arose with 
regard to several questions. For ex- 
ample: 

1. Could a citizen sue his own state 
before the Arbitral Tribunal? The 
Arbitral Tribunal decided that he could. 
A German who had become Pole by 
virtue of the cession could therefore sue 
the Polish state for compensation if a 
right vested in him before the change 
of sovereignty was suppressed or di- 
minished by Polish legislation. 

2. Was the conduct of an established 


, tions prevailing in Upper Silesia. 
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industrial or commercial undertaking 
protected? The Arbitral Tribunal de- 
cided that it was, and therefore awarded 
damages when either through legislation 
or through administrative action an in- 
dividual or company was forced to 
cease business. A state monopoly could 
not therefore be introduced without 
compensation. 

3. Were the rights acquired by gov- 
ernment officials before the change of 
sovereignty protected? No, because of 
their public character. 

The notion of vested rights gave rise 
to many technical difficulties which are 
set forth in my other writings, listed 
below. 


PROTECTION OF Minority RIGHTS 


The ‘protection of individual rights is 
the very object of the administration of 
justice in every land. ‘The irterna- 
tional protection of rights vested be- 
fore the transfer of sovereignty was an 
addition necessitated by the partition 
of the territory. But even more was 
required where the new frontier left 
considerable racial minorities on each 
side. Much of the protection afforded 
to rights of nationality, option, resi- ' 
dence, and circulation, and to all vested 
rights, profited minorities as well as 
majorities. Yet the danger still existed 
that discrimination either in law or in 
fact should take place on racial, re- 
ligious, or political grounds, and means 
had to be devised to obviate such a 
danger. Poland was bound by a Mi- 
norities Treaty, but Germany wa3 not. 
Yet, Polish minorities existed on the 
German side as well as German mi- 
norities on the Polish side. The Geneva 
Convention undertook to restate, as 
binding upon both states, the provisions 
of the Minorities Treaty, and added a 
considerable number of detailed pro- 
visions adjusted to the special condi- 
Mi- 
nority law was therefore more complete 
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and detailed in Upper Silesia than any- 
“where else. 

The procedure of protection was also 
more complete. Such protection as the 
League of Nations afforded to other 
minorities, it of course afforded to Up- 
per Silesian minorities. But in addi- 
tion to that, Upper Silesia had a mi- 
nority protection of its own with an 
international organ of its own, viz., the 
‘Mixed Commission, or, perhaps more 
exactly, the President of the Mixed 
Commission. And what characterized 
„the activity of the President of the 
Mixed Commission was his attention to 
human rights and to the reparation of 
damage done by violating them. Any 
individual aggrieved could appeal to 
the Mixed Commission, whose President 
had at his disposal two different pro- 
cedures: a very informal one which 
consisted in bringing violations of the 
convention to the knowledge of the 
competent authorities, and a quasi- 
judicial one which enabled the Presi- 
dent, if he could not obtain an amicable 
settlement, to issue an opinion which 
either was accepted by the authorities 
or eventually gave rise to an appeal -0 
the Council of the League of Nations. 

It would be a mistake to believe that 
the avoidance of discrimination was the 
only or even the chief object of the 
minority provisions in the Geneva Con- 
vention. In fact, a large number of pro 
visions dealt with definite rights of mi- 
norities necessary for the preservation 
and welfare of minorities as such. 
These provisions dealt with the right of 


association, with religion, with educa-- 


tion, especially with minority schools, 


. 


133 


and with the use of languages. It is 
therefore clear that the Geneva Con- 
vention did not adopt what was called 
the “assimilation theory” of minority 
protection, but rather the “theory of 
permanence” which was advocated by 
Dr. Stresemann, 

The protection of minorities in Up- 
per Silesia was successful in that it gave 
remedy in very many cases and gave 
publicity to many others, Yet, from 
the point of view of the permanence 
theory, success was less complete. By 
the end of the fifteen years of validity 
of the Geneva Convention the minori- 
ties left on either side had been con- 
siderably reduced—quite apart from the 
fact that when the Geneva Convention 
expired, all minority protection ceased.! 


1 For the text of the Geneva Convention 
and the decision of the Conference of Ambas- 
sadors on which it was based, as well as for 
a complete account of the questions dealt with 
above, and a detailed bibliography, see Kaeck- 
enbeeck’s International Experiment of Upper 
Silesia, published by the Royal Institute of 
International Affairs, Oxford University Press, 
1942, 39 plus 867 pp. 

For a short account of the chief questions 
arising out of territorial changes, see Kaecken- 
beeck’s Le réglement conventionnel des consé- 
quences de remaniements territoriaux, Editions 
Polygraphiques, Zurich, 1940, 67 pp. 

The international protection of vested rights 
was dealt with in 1937 before the Hague 
Académie de Droit International by G. Kaeck- 
enbeeck, and the addresses published in its 
Recueil des Cours, Libr du Recueil Sirey, 
Paris. 

The Ofinions of President Calonder have 
been published in two volumes in German 
and Polish by de Gruyter, Berlin, 1937. 

Decisions of the Arbitral Tribunal intended 
as binding precedents have been published in 
German and Polish in seven volumes by de 
Gruyter, Berlin. 
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International Agreements Can Protect Specific Rights 


By Rocer N. BALDWIN 


LMOST all formulations of human 
rights rest on the assumption that 
all nations can be persuaded or coerced 
into accepting identical guarantees. Al- 
most all the proponents have been far 
more concerned with stating a universal 
political morality than with the realities 
of international politics. Despite the 
time and thought devoted to the various 
declarations, notably by Americans, the 
proponents have almost wholly ignored 
the vast area of human rights involved 
in guarantees between, not within, na- 
tions. They cover the obviously urgent 
and critical fields of (1) international 
communications by radio, cable, news 
films, and travel; (2) the rights of co- 
lonial peoples; (3) the protection of 
aliens coming before national courts; 
and (4) the bases for the recognition or 
nonrecognition of governments. 


PRINCIPLES VERSUS PRACTICE 


These areas offer a far more produc- 
tive opportunity for immediate and 
practical action than the difficult, long- 
range efforts to bring all or any appre- 
ciable number of nations to the accept- 
ance in fact—not words—of a uniform 
bill of human rights. Most nations 
would doubtless subscribe, as they did 
at San Francisco, to the generalities of 
human rights on paper. Indeed, almost 
every dictatorship has done so. The 
most absolute of the South American 
governments have operated under con- 
stitutions with bills of rights modeled 
after that of the United States. The 
Soviet + constitution, administered by 
the most complete one-party dictator- 
ship in history, is filled with guarantees 
of human rights. But these guarantees 
are either nullified or qualified in prac- 
tice by exceptional provisions: mili- 
tary power in emergency may be in- 


voked to supersede the civil; no‘court 
may override executive usurpation; a 
single party is made legally dominant. 
If such examples appear to Americans 
to reflect only perverse foreign practices, 
it is sobering to recall that under our 
own Bill of Rights we protected slavery 
for three-quarters of a century and still 
protect racial segregation, that we de- 
nied women political equality for a cen- 
tury, that in wartime we uprooted from 
their homes a whole racial minority, the 
American-born Japanese, and that in 
World War I we sent to prison for 
speech and publications alone over two 
thousand men and women. It has 
taken almost one hundred decisions of 
the United States Supreme Court to 
find out in fact what our paper guaran- 
tees of human rights mean. Since our 
Constitution means only what a ma- 
jority of the Supreme Court says it 
means, it is reasonable to assume that 
if other countries adopted similar 
guarantees, they would mean as little 
or as much as the powers in control in 
any country permitted them to mean. 
Confronting this traditional gulf be- 
tween principles and practice, many 
proponents of universalizing human 
rights have sought to bridge it by con- 
ferring jurisdiction to enforce them on 
an international judicial tribunal. The 
present state of public opinion, even in 
the most advanced democracies, offers 


_no hope for such an intrusion into do- 


mestic affairs. To see how remote any 
such possibility is, one has only to 


- imagine the justly aggrieved American 


Negroes appealing to such a tribunal 
on grounds of the accepted principle of 
racial equality before the law. The 
proposal would enter the realm of prac- 
tical politics only if the threat of atomic 
power should bring the nations together 
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INTERNATIONAL AGREEMENTS CAN Protect SPECIFIC RIGHTS 


in a world government unified far be- 
yond the United Nations structure. In 
that event, a world federal jurisdiction 
above the sovereignty of the separate 
states might duplicate the experience 
of the United States, where the Federal 
power, expressed chiefly through the 
courts in guaranteeing human rights, 
has progressively extended those rights 


over the whole Nation. 
e 


Tue METHOD or INTERNATIONAL 
AGREEMENTS 


But, speculation aside, the far more 
immediate and hopeful line of advance 
lies in international agreements dealing 
with the relations between the nations 
—not directly with their internal prac- 
tices. Hundreds of such agreements 
have been made, and they work. They 
run as far back as the International 
Postal Union of a century ago, which 
immensely advanced freedom of com- 
munication and of the press interna- 
tionally. Of the over six hundred in- 
ternational conventions made after the 
establishment of the League of Nations, 
several score dealt with human rights. 

The method is established. It offers 
the opportunity, inside or ovtside the 
United Nations, of creating a network 
of world-wide guarantees without rais- 
ing the bugaboo of sovereignty. Long- 
Jange conventions of universal applica- 
tion would presumably be within the 
province of the Economic and Social 
Council of the United Nations. Those 
involving a limited number of nations, 
such as problems of a regional character, 
would be handled -outside, as at the 
recent Inter-American Conference on 
Communications at Rio de Janeiro. 
But some problems appear too urgent to 
wait for the creation of United Nations 
machinery, and are being tackled by 
ad hoc methods—refugees, people dis- 
placed by the war, and, rather sketchily, 
freedom of communication by cable, 
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radio, news films, and the travel of 
journalists. 

But whether tackled through the 
United Nations or by independent 
agreements, the content of the guaran- 
tees of human rights would appear to 
fall within four main areas of action 
between the nations. 


FREEDOM OF COMMUNICATIONS 


First, and most essential to world 
peace and democratic progress, is free- 
dom of communication. The urgency 
of world access to all sources of news 
and opinion without censorship is too 
obvious to need argument. Yet the re- 
strictions on that freedom are legion. 
Journalists are denied admission to one 
country or another, or unreasonable 
precautions are taken to admit only 
those thought to be friendly to the gov- 
ernment. They are subject in many 
lands to summary expulsion. . Their 
dispatches are censored, openly or 
covertly. Radio is almost universally 
a government monopoly open only to 
those whom the government approves. 
Other voices are rarely heard. News 
films not only run a gauntlet of censor- 
ship, but face discriminatory and often 
prohibitive taxes. So-called entertain- 
ment films, essential to understanding 
other countries, are either excluded, 
censored, or taxed so heavily that in 
many countries foreign films are infre- 
quently seen. Imported printed matter 
is subject to censorship on both political 
and moral grounds in most countries 
when sent in quantity. Travel, notori- 
ously restricted by requiring visas, is 
impossible for representatives of move- 
ments frowned upon by governments. 
Even missionaries are excluded from 
some countries, or limitations are put 
on their entry and activities. Passports 
are denied to citizens by their own gov- 
ernments when they disapprove of their 
citizens’ proposed activities abroad. 
The United States, like other countries, 
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imposes most of these restrictions itself, 
despite its democratic professions. 

Obviously, no world-wide freedom of 
speech and press can be realized while 
these restrictions exist. Equally obvi- 
ously, they are proper subjects for in- 
ternational agreements, of equal ad- 
vantage to all nations, since they rest 
on reciprocal freedoms. Even dictator- 
ships want news, opinion, films, and 
literature from other lands; and, if 
necessary to secure them, would pre- 
sumably yield their controls. The prac- 
tical problems are complicated, and 
solutions cannot be readily set out in 
any blueprint; but once the principle 
of world-wide freedom of communica- 
tion is accepted, solutions will be 
reached. 

Not the least of the international ef- 
fects of such agreements would be the 
changes they would necessarily impose 
internally. Thus, the objectives of a 
universal bill of rights would be ap- 
proached indirectly as the by-product 
of international action. The United 
States, for example, could not continue 
to permit censorship of imported printed 
matter by the Post Office Department 
if the United States were committed by 
treaty or agreement to allow as free 
entry for foreign literature as foreign 
countries allow for American literature. 
Nor could the United States, as now, 
continue to censor foreign films if 
American films were freely distributed 
abroad. And since foreign literature 
and films could not occupy a preferred 
position in the American market, the 
censorships of domestic productions 
would be abolished. 

Similarly, even in the dictatorships, 
reciprocity would require relaxation of 
domestic controls over news sources and 
distribution. An agreement to permit 
uncensored importation of foreign lit- 
erature would go far in any dictatorship 
to open up the home market to con- 
flicting views and interpretations. The 
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same internal results would flow from 
agreements based on freedom of travel 
and on access to radio, with interna- - 
tional transmission of radiophotos. 
Even the almost universal government 
monopolies of radio outside the United 
States would have to yield to the con- 
cept of a common carrier, open to use 
by all traffic covered by agreements. 
Even in Russia, China, the South 
American dictatorships, and the cdo- 
nies, the tendency would inevitably be 
toward a diversity of views, at least of 
all those out of jail, if foreign journal- 
ists and others were accorded access to 
radio cransmission. 


COLONIAL PEOPLES 


The second area of content covers 
the emerging and critical problem of 
the rise of the darker peoples held in 
colonial bondage. With the white mi- 
nority of mankind in the imperialist 
nations dominating the dark majority 
in colonies, a complete shift in that 
antidemocratic relationship is essential 
to establish human rights. The United 
Nations Charter sets forth a few 
pious aspirations in terms of highly 
commendable, if not wholly forthright, 
principles. But declarations of racial 
equality before the law and of “ulti- 
mate” self-government, or even politi- 
cal independence, are not enough to en- 
sure change. As a basis for practica 
progress in that direction, agreements 
are needed, preferably under the inter- 
national trusteeships already set forth, 
or, failing that, among the colonial 
powers: (1) that all democratic guaran- 
tees adopted by international agree- 
ments shall apply without restriction to 
native peoples, (2) that definite plans 
shall be made for aiding the colonies to 
achieve economic self-support, and (3) 
that collective action shall be taken, in 
the language of Wendell Willkie, to set 
definite dates, as did the United States 
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with the Philippines, for independence 
ahd admission to the United Nations. 

Meanwhile, the protection of the 
civil and political rights of native peo- 
ples should be internationally guaran- 
teed if colonial wars for independence 
are to be avoided, with their inevitable 
threats to world peace. A world com- 
mitted to democracy cannot remain half 
colonial and half imperialist with any 
prospect of achieving democracy. Hu- 
man rights, violated in the colonies far 
beyond their denials even in the dicta- 
torships, are a pressing concern of all 
mankind. The economic exploitation oi 
cheap labor, on which the denial of 
those rights rests, does not contribute 
to world prosperity, and can be abol- 
ished when statesmen serve the needs 
of their peoples, not their privileged 
classes. 


LEGAL PROTECTION OF ALIENS 


The third area of international agree- 
ment where human rights can be made 
effective in practice is in the protection 
of citizens of any country haled before 
foreign courts on criminal charges. To- 
day any foreigner in any country, sub- 
ject of course to the laws of that coun- 
try, can, if arrested and tried, count on 
no protection by his government other 
than by rather ineffective queries by 
his ambassador. In some countries he 
is subject to secret administrative trial, 

*and may even be condemned and exe- 
. cuted without a chance of appeal or 
even of adequate defense. 

It is true that governments have on 
notable occasions intervened sharply 
and successfully for their citizens; and 
occasionally in causes célèbres interna- 
tional pressure is successfully invoked. 
But there is complete lack of any stand- 
ards in a field obviously open to inter- 
national reciprocal agreements. 

This large and promising area in 
which the rights of aliens before the 
law may be internationally codified 
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awaits agreements permitting the inter- 
vention of governments, foreign lawyers, 
or international agencies. Various pro- 
posals have been made for intervention 
either by lawyers or bar associations, 
by a special] official agency under the 
United Nations, or by a private inter- 
national “Civil Liberties Union.” One 
authority has advanced the proposal of 
appearances before the higher courts by 
such an agency, filing briefs as “friends 
of the court” on the larger issues of 
human rights, along the lines laid down 
successfully in United States practice. 

Such interventions would inevitably 
produce profound effects in the recog- 
nition of increasingly common stand- 
ards by all governments. Governor 
Stassen publicly suggested before the 
United Nations Conference that one 
basic human right on which the whole 
world could agree, he thought, would be 
the guarantee of habeas corpus. Legal- 
ized international interventions would 
not take long to bring about judicial 
review of all detentions, even where ad- 
ministrative trials are now conducted 
by powerful political police. With that 
power removed, the political police sys- 
tem itself would tend to . disintegrate, 
and one of the greatest obstacles to the 
exercise of human rights would be re- 
moved. 

Codification of the rules which should 
govern the right of political asylum, 
inherent in this area, would also have 
a profound effect on internal practices, 
tending to create a universal public 
opinion opposed to making any non- 
violent political activities criminal. 


RECOGNITION OF GOVERNMENTS 


The fourth area of international ac- 
tion to promote human rights concerns 
the basis on which recognition of gov- 
ernments is granted or withheld. The 
existing practices, contradictory dnd 
chaotic, are obviously governed by na- 


138 


tional interests and prejudices, and 
powerful economic forces influencing 
government policy. We hardly need to 
point up the situation by referring to 
the attitude of the United States to- 
ward Latin American governments, or 
of most governments over the years to- 
ward the Soviet Union, or of Britain 
and the United States toward the in- 
terim governments of eastern Europe, 
or of many governments toward Franco 
Spain. 

An international code, presumably 
under the United Nations, would go 
far toward advancing world democracy 
and human rights, provided it were so 
conceived. It would presumably not 
recognize governments hereafter estab- 
lished by violence or by dictatorial sup- 
pression of opponents or by the aid of 
a foreign government—a policy which 
would spell out marked progress to- 
ward human rights. 


THE PLACE To BEGIN 


These four areas are those which 
would appear to contain the practical 
approaches to the immediate problems 
between the nations which do not raise 
the taboo issue of national sovereignty. 
Agreements on these would inevitably 
and speedily affect the internal prac- 
tices of the less democratic nations. 
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Those practices cannot be reached by 
high-sounding resolutions or by clausés 
in the United Nations Charter. Recip- 
rocal agreements with the effect of 
treaties are the tested means to action. 

I leave aside the pressing economic 
problems which may be fairly included 
in any declaration of human rights: 
the right to work, to fair conditions of 
labor, to security, to an education. 
They, too, will be solved internally only 
as international economic agreements 
on the problems between the nations 
take practical effect—in trade, tariffs, 
money, and credits. 

The point to be steadily emphasized 
as to the content of human rights is 
that the common goals we seex are to 
be reached rather by action between 
the nations than by attempting the un- 
real task of trying to secure the adop- 
tion by each nation of standards and 
practices set forth in any international 
bill of rights. It is not where we should 
end that ought to concern us, but where 
we begin. Too much discussion of hu- 
man rights begins at the end, and the 
wrong end. The place to begin is 
where we are, confronted at once by the 
pressing need for action between na- 
tions in fields already subject to grop- 
ing attempts to bring order out of our 
historic nationalistic chaos. 
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Pan-American Action for Protection of Human Rights 


By CHARLES G. FENWICK 


HE international protection of the 

rights of man is as relatively recent 
a conception in inter-American relations 
as it is in international relations. The 
American states, having drawn the in- 
spiration for their national constitutions 
from theories of natural rights ex- 
pfessed in the Declaration of Inde- 
pendence of the United States and in 
the French Declaration of the Rights of 
Man, have long been familiar with the 
doctrine of rights which are “inherent 
and inalienable,” which transcend not 
merely the authority of particular gov- 
ernments but the authority of the state 
itself. But the idea that the inter- 
American community as a whole has a 
concern of its own in the protection of 
the fundamental rights of man is a new 
one; and the explanation of it is to be 
sought not so much in radical political 
theories as in modern ideals of social 
service, if any clear line can be drawn 
between the two fields. 


Expressions oF INTER-AMERICAN 
CONFERENCES 


A resolution (XCII) of the Seventh 
International Conference of American 
States, held at Montevideo in 1933, 
marks the first expression of the inter- 

acest which the inter-American commu- 
nity was beginning to show in the so- 
cial problem of “the protection of the 
native races and the civilization of the 
tribes in the great forests.” This resolu- 
tion was supplemented by ancther (XI) 
of the Eighth Conference held at Lima 
in 1938, which stressed the “preferential 
right” of the indigenous population to 
protection as “reparation for the lack 
of understanding with which they were 
treated in earlier periods.” At the same 
conference the important Declaration o7 
Lima, which proclaimed the solidarity 


of the American states in the presence 
of foreign aggression, contained in its 
Preamble a recognition of the adherence 
of the American states “to the principles 
of international law, of the equal sov- 
ereignty of States and of individual 
liberty without religious or racial preju- 
dices.” 

More direct reference to the neces- 
sity of a concern on the part of the 
inter-American community for the pro- 
tection of fundamental human rights ap- 
pears in a report of the Inter-American 
Juridical Committee prepared in re- 
sponse to a resolution (XXV) of the 
Meeting of Foreign Ministers in Rio de 
Janeiro in January 1942. The Com- 
mittee, called upon to formulate spe- 
cific recommendations with respect to 
international organization after the war, 
undertook a study of the factors which 
had contributed to the breakdown of 
international law and order in 19393 
Under the title “political factors” the 
Committee pointed out the ways in 
which a fanatical spirit of nationalism 
had been able to make its propaganda 
of racial supremacy effective by shut- 
ting off the sources of public informa- 
tion through rigorous censorship of the 
press and a government monopoly of 
broadcasting. “Thus the very wells of 
thought,” said the Committee, “were 
poisoned, and political leaders who were 
promoting false theories of nationalism 
were able to strengthen their hold upon 
the loyalty of the people thus deceived 
as to the true attitude of other coun- 
tries.” In speaking of the social fac- 
tors which contributed to the break- 
down of law and order in the years 
preceding the war, the Juridical Com- 

1 Preliminary Recommendation on Post-War 


Problems, September 5, 1942. Recommenda- 
tions and Reports, p. 29. 
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mittee pointed out the relation between 
economic insecurity and the suscepti- 
bility of a people to propaganda in favor 
of the use of force as a means of 
remedying a desperate international 
situation when domestic remedies ap- 
peared inadequate. 

The provision of the Dumbarton 
Oaks Proposals that the new interna- 
tional organization was to undertake to 
promote respect for “human rights and 
fundamental freedoms” came as a chal- 
lenge to a number of the American gov- 
ernments. The Four Freedoms which 
President Roosevelt had earlier pro- 
claimed had met with an instant re- 
sponse, and there was no hesitation on 
the part of the more liberal governments 
in endorsing the idea that the functions 
of the new organization should be ex- 
tended into a field hitherto reserved to 
the domestic jurisdiction of the indi- 
vidual states. In its Preliminary Com- 
ments upon the Dumbarton Oaks Pro- 
posals the Juridical Committee proposed 
that in addition to the “Principles” set 
forth in the proposals there should be 
added the obligation on the part of 
every state to keep open the channels 
of communication and information with 
other countries in order to promote 
mutual understanding. This obligation 
would be one element of an “interna- 
tional bill of rights” which should be 
included in the charter. In like man- 
ner the Government of Mexico, in its 
comments upon the proposals, recom- 
mended that a Declaration of the Rights 
and Duties of Man be adopted as an 
annex to the new charter.® 


Projects PRESENTED AT Mexico City 


It.was to be expected, therefore, that 
when the Conference on Problems of 
War and Peace met in Mexico City on 


2 Recommendations and Reports, p. 137. 

3 Inter-American Conference on Problems of 
War and Peace: Handbook for the Use of 
Delegates (Pan American Union), p. 162. 
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February 21, 1945, the question of the 
international protection of human rights 
would be the subject of general discus- 
sion. Projects were presented by a ` 
number of delegations. The Cuban 
project made reference to the Four- 
teenth Amendment of the United States 
Constitution and presented a detailed 
list of the substantive rights of person 
and of property, both of citizens and of 
aliens, which should be recognized, „as 
well as their procedural rights in cases 
coming before the national courts.‘ 
The Uruguayan and Brazilian projects 
listed in like manner the specific rights 
of the individual, both putting stress on 
social security. The Mexican project 
was conspicuous for its proposal that 
an inter-American organ should be cre- 
ated which would have the special duty 
of watching over the regulation and 
practical application of the principles 
which were to be proclaimed in a 
Declaration of the International Rights 
and Duties of Man.® This organ or 
commission, it was pointed out in the 
Preamble of the project, might make it 
possible to do away with “the diplo- 
matic protection of citizens ebroad,” 
which had frequently been the occasion 
in America for the violation of the prin- 
ciples of nonintervention and of the 
equality of rights between citizens and 
aliens. 

The resolution (XL) adopted by the 
Conference, entitled “International Pro- 
tection of the Essential Rights of Man,” 
followed closely the lines of the Mexican 
project.” The Preamble stresses the ne- 
cessity of defining these essential rights, 
as well as the correlative duties, in or- 
der to make their protection effective; 
and it repeats the paragraph of the 
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Mexican project with respect to the 
elimination of the misuse of the diplo- 
matic protection of citizens abroad, 
omitting, however, the suggestion of the 
Mexican project that a special body 
should be created to watch over the ap- 
plication of the principles to be pro- 
claimed. The articles of the resolution 
proclaim “the adherence of the Ameri- 
can Republics to the principles estab- 
lished by international law for safe- 
gfiarding the essential rights of man,” 
and declare their support of “a system 
of international protection of these 
rights.” No attempt, however, was 
made to list the specific rights. In- 
stead, the Inter-American Juridical 
Committee was requested to prepare a 
draft declaration and to submit it to 
the governments for their comments. 
With these comments before it the 
Juridical Committee was instructed to 
prepare a final draft, which was then to 
be adopted as a formal convention by 
convoking the International Conference 
of American Jurists. 


ULTmaTeE Basis or SOCETY 


The draft project now uncer prepa- 
ration by the Juridical Committee pre- 
sents problems both of political phi- 
losophy and of practical politics. Other 
committees, such as that appointed by 
the American Law Institute, are familiar 
with the opposing doctrinal conceptions 

e Which must be reconciled and the con- 
flicting political interests. The ultimate 
basis of society must be determined be- 
fore any coherent system of the rights 
and duties of man can be formulated. 
That ultimate basis is the individual 
human being, not the particular na- 
tional state of which he is 2 member. 
Social life, as it takes concrete form in 
the organization of separate states, is 
indeed essential to the development of 
the moral and material interests of man. 
Only in society can he attain his high- 
est welfare, protection for life and prop- 
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erty, recognition of .the inviolability 
and the dignity of his human person- 
ality, the expression of his spiritual 
ideals, and the satisfaction of his ma- 
terial wants. But the state is not an 
end in itself, only a means to an end. 
The state has no mystical personality of 
its own which justifies a government 
either in subordinating the rights of the 
citizen body to the power and prestige 
of the state itself or in promoting the 
welfare of the citizen body at the ex- 
pense of the welfare of other national 
groups. The same fundamental moral 
law applies to the state as to the indi- 
vidual citizen. 

These principles are deeply rooted in 
inter-American political philosophy in 
spite of temporary dictatorships which 
have violated them with apparent im- 
punity. There are no fanatical obses- 
sions of nationalism to’ be overcome in 
inter-American relations, only the ob- 
sessions of dictators who, like gangsters, 
have remained in power by limiting the 
range of their oppression. The accept- 
ance of an “international bill of rights,” 
based upon the traditional rights of per- 
son and of property incorporated into 
the constitutions of the American states 
at the time of their independence, pre- 
sents, therefore, relatively little diff- 
culty. There will be no debate as to 
the right of freedom of speech and of 
the press, freedom of assembly, and 
freedom of religious worship. Nor will 
there be debate as to the right of per- 
sons accused of crime to have a fair 
trial in accordance with the laws in 
force at the time the crime was com- 
mitted. The specific restrictions which 
the state may place upon the exercise of 
these rights in the interest of public or- 
der and safety will, of course, present 
minor variations; but in this respect the 


‘recent majority and minority opinions 


of the Supreme Court of the United 
States in the practical application of the 
Fourteenth Amendment will disabuse 
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any idea tbat absolute uniformity is de- 
sirable or attainable. 


ECONOMIC AND SOCIAL RIGHTS 


Divergencies of opinion as to the con- 
tent of an international bill of rights 
are to be expected when we turn from 
the traditional fundamental rights to 
the newer economic and social rights. 
Here the starting point must be the 
broad principle that the individual has 
a right to share in the general economic 
and social development of the state. 
The conception of the democratic state 
as a co-operative commonwealth, in 
which the resources of the state must 
be used to raise the standard of living 
and provide a decent subsistence for all 
its citizens without too rigid a calcula- 
tion of the contribution of the particular 
individual to the economic life of the 
state, is a relatively modern one. Its 
justifcation is found by some in ideals 
of distributive justice, by others in po- 
litical considerations looking to the 
maintenance of stability and public or- 
der in the state, by still others in the 
simple laws of economics which pre- 
scribe that prosperity for the producer 
is dependent upon consumers who have 
the means to buy the products of farm 
and mine and factory. Thus the rights 
of the individual grow with the growth 
of civilization, and they are no less 
fundamental than the rights recognized 
as such in an era when a narrower con- 
ception was held of the possibilities of 
organizing the community for the gen- 
eral welfare. 

It is within this class of relatively 
modern rights that the so-called “right 
to work” falls, the right to a family 
home, the right to social security in the 
broadest sense. Here we are dealing 
not with the imposition of restraints 


upon the interference of the state, but. 


with the duty of the state as an or- 
ganization to take affirmative action on 
behalf of the citizen body. Whether 
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the result sought is to be attained by 
private initiative or by governmental 
measures or by a combination of both 
is for the individual state to decide. 
Uniformity is in this case also neither 
desirable nor attainable. 


DIPLOMATIC PROTECTION OF ALIENS 


The specific question whether the 
adoption of an international bill of 
rights would remove all ground for the 
diplomatic protection of citizens abrodd 
is a highly debatable one. The resolu- 
tion adopted by the Conference at 
Mexico City contemplated, as we have 
seen, that result. But it did not go so 
far as to suggest the adoption of the 
Mexican plan of a special supervisory 
commission authorized to watch over 
the practical application of the princi- 
ples to be set forth in the declaration. 
The establishment of such a body 
would undoubtedly go far towards as- 
suring to the alien that minimum stand- 
ard of justice which international law 
demands, and in this respect the Mexi- 
can project must be regarded as a 
highly progressive one. But there are 
other aspects of the problem of the 
diplomatic protection of aliens which 
cannot be disposed of merely by rais- 
ing the general standard of protection 
for citizens and aliens alike. There are 
still certain less than fundamental rights 
which states prefer to reserve to their 
own citizens, and there are certain , 
prerogatives which the state itself may 
claim in respect to the enjoyment of 
these lesser rights; and until agreement 
can be reached upon these it will be 
difficult to merge the rights of citizens 
and those of aliens under one common 
rule. 


THE ADMINISTRATIVE QUESTION 


There would appear to be no ques- 
tion that under present conditions the 
actual execution and the administration 
of an international bill of rights must 
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be left to the agencies of the individual 
state. This, however, would not de- 
prive the declaration of human rights of 
practical value, for it would 3e at all 
times a standard of conduct to which 
the public opinion of the inter-Ameri- 
can community could appeal. The ex- 
perience of recent years has shown that 
the resolutions of inter-American con- 
ferences and consultative meetings of 
Foreign Ministers, even if they do no 
more than proclaim general principles of 
conduct, and make no attempt to pro- 
vide means for their application in the 
concrete case, are for the most part 
effective in securing their object. In 
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other cases, where they fail to do so, 
the failure is due to causes which are 
for the present beyond the reach of di- 
rect international control. The doc- 
trine of nonintervention, directed against 
the arbitrary interference of one state 
in the domestic affairs of another state, 
has taken such deep root in inter- 
American relations that it is not a mat- 
ter of surprise that the American states, 
like others, should be unwilling to trans- 
fer the control over so intimate a matter 
to an international organization. The 
surprising thing is that a number of 
them, as the Mexican project indicated, 
were willing to go as far as they did. 
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Possible Functions of the Commission on 
Human Rights 


By O. FREDERICK NOLDE * 


E the peoples of the United Na- 

tions... .” With these intro- 
ductory words the Charter recognizes 
the United Nations as an agent of the 
people to build an orderly and peace- 
ful world. This assumption can be- 
come a fact only if the people continue 
their interested and active support of 
the particular goals to which the world 
organization is committed. To promote 
public discussion and to suggest lines 
of procedures to the United Nations 
become obligations of citizens in all 
countries. Toward these ends, a con- 
sideration of the functions which the 
Commission on Human Rights may un- 
dertake is here offered. 


ESTABLISHMENT OF THE COMMISSION 


One of the major purposes accepted 
by the United Nations is “to achieve 
international co-operation . . . in pro- 
moting and encouraging respect for hu- 
man rights and for fundamental free- 
doms for all without distinction as to 
race, sex, language, or religion.” The 
Charter relates this purpose to the func- 
tions and powers of the General As- 
sembly and of the Economic and Social 
Council and lists it among the basic 
objectives of the International Trustee- 
ship System. Further, the Charter re- 
quires the Economic and Social Council 
to “set up commissions in economic and 


* The author acknowledges the benefit of 
consultation with two agencies in the field of 
humgn rights: the Committee on Human 
Rights of the Commission to Study the Or- 
ganization of Peace, and the Joint Committee 
on Religious Liberty of the Federal Council 
of the Churches of Christ in America and the 
Foreign Missions Conference of North America. 
He assumes personal responsibility for the 
points of view set forth in this article. 


social fields and for the promotion of 
human rights.” The fact that the es- 
tablishment of a Commission on Human 
Rights is mandatory evidently centers 
in the commission the primary respon- 
sibility for “promoting and encouraging 
respect for human rights and for funda- 
mental freedoms.” 

The Economic and Social Council 
will have to determine the composition 
and the general competence of the Com- 
mission on Human Rights. The highly 
delicate and vital tasks before the Com- 
mission call for distinguished men and 
women whose record in national and in- 
ternational life commands the confi- 
dence of the world. The membership, 
while geographically representative, may 
well be limited to about fifteen persons; 
it should bring together the concern for 
human well-being and the wisdom ac- 
quired by wide experience in law, 
ethics, religion, and humanitarian en- 
terprise. The members should be ap- 
pointed as individuals and not as dele- 
gates. It has been suggested that the 
Council might well select these indi- 
viduals from a panel of names sent in 
by the member nations. Eack nation 
would name a certain number of indi, 
viduals, no more than half of whom 
would be its own citizens. Out of this 
roll of nominees the Economic and So- 
cial Council would choose the rnember: 
ship of the Commission. Not more than 
one member should be chosen from any 
nation.* 

At some time in the near future— 
whether at the point where the Eco- 


1 For a pertinent discussion see the article 
by W. E. Rappard on the experience of the 
Mandates Commission under the League of 
Nations, in the present volume. 
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nomic and Social Council is determin- 
ing the composition and competence of 
the Commission on Human Rights or at 
the point where the Commission actu- 
ally begins to function—a program of 
action must be at least tentatively 
planned. For it rests with the Com- 
mission, more than with any other 
agency of the United Nations, to seek 
answer to two questions which the 
Gharter leaves unanswered: (1) What 
are the human rights and fundamental 
freedams which are to be sought for all, 
without distinction as to race, sex, lan- 
guage, or religion? (2) How can uni- 
versal respect for and observance of 
these human rights and freedoms be 
promoted? 


PRELIMINARY STEPS 


Three preliminary steps will obvi- 
ously be necessary as the Commission 
moves to clarify its assignment and to 
determine its methods of procedure. 
The first involves an assembling and an 
interpretation of all references in the 
Charter to human rights and freedoms. 
This will reveal the extent to which the 
member states have committed them- 
selves to the promotion of human rights, 
and the manner in which responsibility 
therefor shall be assumed. 

A second step is a study of those 
functions of the Economic and Social 
Council which pertain to the promotion 

*of human‘ rights and which, in that re- 
lationship, will be principally performed 
by the Commission. For exemple, the 
Commission, operating independently or 
through the Economic and Social Coun- 
cil, will be empowered to (Arts. 62-66): 
(1) make or initiate studies and re- 
ports; (2) make recommendations to 
the General Assembly, to members of 
the United Nations, and to specialized 
agencies; (3) prepare draft conventions 
for submission to the General Assembly; 
(4) recommend that international con- 
ferences be convened; (5) maintain 
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contacts with specialized agencies which 
have been brought into relationship 
with the United Nations; (6) furnish 
information to the Security Council and 
assist the Security Council upon its re- 
quest; (7) carry out recommendations 
of the General Assembly; (8) perform 
services at the request of members of 
the United Nations and at the request 
of the specialized agencies; and (9) 
propose the creation of new specialized 
agencies (Art. 58). 

As a third step, further information 
about the manner in which the Commis- 
sion may fulfill its responsibility ought 
to be sought in the records and reports 
of the discussions at the San Francisco 
Conference. By way of illustration, 
the following statement is quoted from 
the Report of the Chairman of the 
United States delegation to the Presi- 
dent. 


More important is the adding of a spe- 
cial provision requiring the Economic and 
Social Council to set up a commission on 
human rights... 

The unanimous acceptance of this pro- 
posal may well prove one of the most im- 
portant and significant achievements of the 
San Francisco Conference. It was not for 
the delegations to the Conference to elabo- 
rate a detailed plan of work for the com- 
mission on human rights, but the discus- 
sions preceding the submission of the 
amendment and its adoption by the Con- 
ference were highly suggestive of the scope 
of its possible activities. 

Thus, the commission on human rights 
will have the opportunity to work out an 
international bill of rights which can be 
submitted to member nations with a view 
to incorporation in their fundamental law, 
just as there is a Bill of Rights in the 
American Constitution. It can further- 
more be expected to-take up, in the early 
stages of its existence, such problems as 
freedom of information, of press, the radio 
and the screen and to prepare draft con- 
ventions on these and other subjects. 
These are freedoms which cannot be at- 
tained by declarations and resolutions 
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alone. Hard work extending over many 
years, careful studies, and long-range plan- 
ning will be necessary to attain these free- 
doms throughout the world and to make 
them secure. The commission on human 
rights might also undertake to promote 
equal rights for women, be it in the fields 
of politics or economics or with respect to 
their legal status. 

These are only a few examples indicat- 
ing the scope of the commission on human 
rights to be established by the Economic 
and Social Council. It is a promise from 
this generation to generations yet unborn 
that this war, fought in the cause of free- 
dom, will not have been fought in vain. 


A PROGRAM or ACTION 


Upon the background of information 
gained from these preliminary steps, the 
Commission may move to frame a tenta- 
tive plan of action. A first requirement 
will be to devise procedures for com- 
munication and suggestions which will 
be appropriate for and acceptable to the 
different states. Wherever feasible, the 
procedure should provide for a local 
committee on human rights to serve as 
a point of contact between the Com- 
mission and the member state. The im- 
portance of establishing cordial rela- 
tions from the moment the Commission 
is brought into being cannot be over- 
emphasized. Clear understanding about 
methods of communication—from the 
Commission to the states and from the 
states to the Commission—will con- 
tribute to an atmosphere of good will 
and co-operation. 

The program of the Commission may 
follow three lines of action: (1) the 
definition of human rights, moving to- 
ward the development of an inter- 
national declaration or bill of rights; 
(2) the promotion of respect for and 
observance of human rights through in- 
ternational procedures; and (3) the en- 
couragement of respect for and observ- 
ance of human rights through action of 
separate states. These are not mutually 
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exclusive; for success or failure in any 
one area will inevitably have reper- 
cussions in other areas. In their com- 
bination, they are intended to suggest 
action which may be helpful to the 
Commission in meeting its assignment. 


DEVELOPMENT OF AN INTERNATIONAL 
DECLARATION OR BILL oF RIGHTS 


The need for a definition of the hu- 
man rights which are to be promoted 
through international collaboration and 
through action of separate szates is 
clear. The process whereby this need 
can be adequately met may have to be 
slow. At the outset the Commission 
may have to work on the assumption 
that some human rights are commonly 
recognized, and, in dealing with practi- 
cal problems, verify its assumption. 
Formal agreement on a limited number 
of rights may emerge. Acceptance of 
an international declaration oi rights 
may constitute a next stage of develop- 
ment. The United Nations may finally 
achieve a uniform bill of rights or a 
full-fledged international bill of rights. 
How rapidly these strides can be taken, 
no one can now forecast. Much will 
depend on the confidence which mem- 
ber states come to feel in the world or- 
ganization and on progress in other 
fields, particularly in the development 
and codification of international law. 
At all events, the Commission cught to 
proceed with the work of initial draft-° 
ing, of education, and, when the time 
seems opportune, of securing formal ac- 
ceptance by the member states. 

In making an initial draft of the dec- 
laration or bill of rights, the Commis- 
sion may: (1) study the constitutional 
and legal provisions in separate mem- 
ber states to identify the human rights 
which, in most or all instances, are 
guaranteed or not denied; (2) consult 
findings of studies made independently 
by competent national or international 
groups; (3) frame a tentative bill of 
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rights acceptable to the Commission and 
submit it for appraisal to political au- 
thorities in member states, specialized 
agencies in relationship with the United 
Nations, and other competent national 
and international groups. This ex- 
ploration will tend to reveal whether 
agreement will take the form of a dec- 
laration or a bill of rights. 

An educational program in the mem- 
ber states must go through such chan- 
nels as may be permitted by the Eco- 
nomic and Social Council or by the 
General Assembly. 

In attempting to secure adoption and 
application, the Commission may: (1) 
submit to the General Assembly, either 
directly or through the Economic and 
Social Council, a proposed draft of the 
international declaration or bill of 
rights, and, if agreement on al. rights is 
not secured, seek immediate agreement 
on such rights as are acceptable, with 
the view to cumulative additions; (2) 
seek incorporation of the international 
declaration or bill of rights in the con- 
stitutions of member states. 


ENCOURAGEMENT OF JOINT ACTION 


The rapidity with which international 
agreement on human rights is reached 
will color somewhat the effectiveness of 
the Commission’s work in its earlier 
stages. However, action to promote re- 
spect for and observance cf human 
‘rights must not necessarily await sub- 
scription to a formal and comprehen- 
sive international declaration. To the 
extent that the Commission succeeds in 
winning the confidence of the member 
states, it will be in a position to pro- 
ceed constructively. It must be alert 
to needs and opportunities. Eight ave- 
nues of action, with brief statements of 
possible procedures, are cited by way of 
illustration. 


1. Specialized agencies 
Co-operation with the specialized 
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agencies in relationship with the United 
Nations to further the observance of 
the human rights which are specified in 
their respective charters or recognized 
as valid in their practice, and to en- 
courage the modification of their char- 
ters and practice so that human rights 
may be more adequately promoted. 

Study of possible advantages to be 
gained in creating a new specialized 
agency to be concerned particularly 
with human rights; and, if found ad- 
visable, the initiation of steps necessary 
to set it up. 


2. Treaties 


Study of provisions for human rights 
contained in treaties and promotion of 
adherence thereto. 

Initiation of steps to have provisions 
for human rights inserted in treaties 
about to be drawn. 


3. International Trusteeship System 


Recommendation that adequate safe- 
guards of human rights be incorporated 
in the arrangements for the administra- 
tion of territories under the Interna- 
tional Trusteeship System. 


4. Conferences 


Recommendation that international 
conferences on general or specific issues 
of human rights be convened. 


5. Threats to world order and peace 


Identification of actual or potential 
threats to world order and security 
through the violation of human rights. 
(The procedures for identification of 
threats, involving receipt of petitions 
and investigation of infringements, must 
be defined and approved by the proper 
authorities.) 

Reports and recommendations to the 
General Assembly or to the Security 
Council, or both. 
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6. Special problems and situations * 


` Identification of the problems, such 
as minorities and stateless people, and 
the definition of their specific charac- 
teristics in the different countries. 

Application of the general provisions 
for human rights in separate countries 
or in the United Nations to safeguard 
the rights of people in these groups. 
(This is intended to prevent a recur- 
rence of the resentment which arose fol- 
lowing Versailles when certain states 
were required by international action to 
safeguard the rights of minorities while 
others were permitted to shape their 
own course.) 

Recommendation of such additional 
provisions as may be needed to safe- 
guard the rights of groups which consti- 
tute special problems. 


7. Draft conventions * 


Identification of types of activity or 
enterprise—for example, press, radio, 
screen—through which agreed-upon hu- 
man rights with international signifi- 
cance may find fullest expression. 

Preparation of draft conventions for 
submission to the United Nations, to 
member states, or to conferences con- 
vened for their consideration. 

Initiation of procedures, within the 
competence of the commission, to see 
to it that the conventions, once they 
have been adopted, are observed. 


8. Education 


Promotion of an educational program 
through agencies of the world organiza- 
tion and of the separate states, and 
through other organizations. 


ENCOURAGEMENT OF SEPARATE 
ACTION 


In signing the Charter, “all members 
pledge themselves to take joint and 

2 Under certain conditions, to be cared for 
by action of: separate states. 

3 See note 2, supra. 
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separate action in co-operation with the 
Organization for the achievement of the 
purposes set forth in Article 55.” These 
purposes include the promotion of re- 
spect-for human rights. It would there- 
fore seem entirely appropriate for the 
Commission to encourage “separate ac- 
tion.” In fact, caution and the desire 
to win and maintain good will may 
argue for an emphasis on this line of 
procedure in the initial stages of work. 
The acceptability of the methods de- 
vised for communication and sugges- 
tion will be highly important. Many 
opportunities for effective co-operation 
will come to light. Three are here sug- 
gested: 

1. The Commission may encourage 
states as a minimum to adhere to the 
standards for the exercise of human 
rights which have been developed in the 
light of cultural, economic, religious, 
social, and political conditions. 

2. The Commission may suggest 
amendments to constitutions or new 
statutes in those countries where im- 
provements are needed. Where new 
constitutions are being drawn, it may 
suggest the introduction of adequate 
safeguards for human rights. 

3. In the case of dependent peoples 
not placed under the International 
Trusteeship System, the Commission 
may encourage the observance of hu- 
man rights by co-operation with ap- 
propriate national and international au-® 
thorities. 


Strupres NEEDED 


From the above analysis, it would 
seem advisable for the Commission on 
Human Rights promptly to undertake 
certain basic studies: (1) methods of 
maintaining effective contact with the 
member states; (2) constitutional and 
legal provisions for human rights in 
separate countries, insofar as possible 
to be accompanied by information to 
reveal the extent of correspondence be- 
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tween legal status and practice; (3) 
provisions for human rights in interna- 
tional agreements, treaties, and the 
like; (4) provisions for human rights 
in the specialized agencies which are 
brought into relationship with the 
United Nations; (5) provisions for hu- 
man rights formally incorporated in 
colonial agreements and arrangements. 


* The level at which international col- 
laboration now stands prohibits an in- 
flexible program. The nature of the 
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ends to be sought in human relations 
makes high-handed procedures only md- 
mentarily restraining, and ultimately un- 
profitable. At best, safeguards through 
political instrumentality can do no 
more than create conditions favorable 
to the exercise of human rights. The 
people must enjoy their rights with a 
sense of responsibility and with charit- 
able consideration for the rights of 
others. The work of the Commission 
on Human Rights and the education of 
the people must go hand in hand. 
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LAUTERPACHT, H. An International Bull 
of the Rights of Man. Pp. x, 230, New 

. York: Columbia University Press, 1945. 
$3.00. 


The author has performed an impressive 
task. Delving deep into history, he traces 
the development of the rights of man in 
modern constitutions before and since the 
American and French Revolutions, shows 
the part played in process and theory by 
the law of nature and the law of nations, 
and identifies both with the purpose of pro- 
tecting human rights. But only by a con- 
siderable strain is it possible to assume 
that the law of nations was intended to 
fulfill such a function. 

Since it is the author’s purpose to ex- 
pand international law (1) by serving to 
induce all states to include a bill of politi- 
cal rights and economic claims in all state 
constitutions (a bill of rights is in some 
fifty constitutions now, mostly unenforced), 
and (2) to supervise the enforcement of 
those rights by collective action, he feels 
impelled to find in international law a pur- 
pose to protect the individual against state 
imposition. His intention is undoubtedly 
praiseworthy, and he has seen, as have few 
scholars, the obstacles and hurdles in the 
path of assuring legal protection to the 
individual against his own state. Possibly 
logic compels him to analogize the guaran- 
tees of the bill of rights to the few in- 
stances of humanitarian intervention which 
we know. He concedes that intervention 
heretofore has otherwise been limited to 
protecting aliens. He feels some embar- 
rassment, it is believed, in reconciling the 
claims of the omnipotent state (which is 
above the law, as Holmes maintained) 
with the ineluctable rights of the indi- 
vidual against that state (Johannes Al- 
thusius’ defense of the right of the indi- 
vidual to resist tyranny belongs here). 
But fhe two are reconcilable in a legal 
state, as even Holmes admits in applying 
the bill of rights. We are not speaking of 
a police state. 

The author’s great contribution lies in 
classifying the human rights upon which he 
and the politicians have insisted, in provid- 
ing a practical means for their enforcement, 


and in steering a path among the pitfalls 
which are lurking at every turn to make 
the question academic. Even so, he is left 
with the conundrum how, in the absence 
of historical evolution within the state, out- 
siders can by force or persuasion induce a 
sovereign state to treat its own nationals 
according to ethical standards which the 
human being has the right to expect. 

Part I of the authors bill, which ke 
would permit local courts to enforce, and 
on each article of which (nine in all) he 
has a valuable commentary, includes per- 
sonal freedom. the prohibition of slavery 
and forced labor (partially protected by 
international convention), freedom of re- 
ligion, freedom of speech and opinion, free- , 
dom of association and of assembly (gen- 
erally denied to aliens), the sanctity of 
the home and secrecy of correspondence, 
equality before the law except as to sex, 
and certain powers over aliens such as ex- 
pulsion, the right to nationality, and the 
right of emigration and expatriation (neces- 
sarily limited, since immigration is re- 
stricted by most states). 

Part II (five articles) deals with free- 
dom in relation to political independence 
(which economists challenge), the right to 
the maintenance of cultural identity for 
minority groups, the social rights to eco- 
nomic freedom, to a decent standard of 
work and life, and to educational oppor- 
tunity. These latter would obtain only” 
political supervision and enforcement (six 
articles), in which the model and the mis- 
takes of the minorities treaties of 1919 
play a considerable part. 

There are a few minor errors in dis- 
cussing the American Constitution. Olm- 
stead v. United States (p. 114) has been 
overruled by the Communications Act, and 
Nardone v. United States. The work is a 
thoughtful contribution to a desirable form 
of relief for a baffling problem. 
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Bates, M. SEARLE. Religious Liberty: An 
Inquiry. Pp. xviii, 604. New York: 
International Missionary Council, 1945. 
$3.50, 
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“Liberty is of the nature of man.... 
Organized liberty is the deep demand of 
our age.... The need for religious lib- 
erty has not to be argued. It leaps ouz 
from the world situation. Awakening and 
study must be intertwined with action both 
prompt and persistent if liberty is to in- 
crease in our time. This book is offered 
in contribution to that urgent process” (p. 
582). 

A former Rhodes scholar and now pro- 
fessor of history at Nanking University, 
tHe author undertook a comprehensive 
study of religious liberty in behalf of the 
Joint Committee on Religious Liberty of 
the Federal Council of Churches and the 
Foreign Missions Conference. The mate- 
rials and counsel of the committee were at 
his disposal. The distribution of a draft 
edition to more than fifty persons—in- 
cluding men in five countries of Europe, 
Asia, and Africa—provided an opportunity 
for diversified criticism and suggestion. 

The sequence of presentation is induc- 
tive and allows the reader to follow the 


method of investigation which underlies ` 


the book. A picture of religious liberty 
today, wherein the author sketches in vary- 
ing detail the conditions which exist in 
practically every country of the world, 
serves to bring to light fifteen significant 
current issues. The historical analysis. 
made with refreshing impartiality, reveals 
many of the successes and reversals whick 
have been determinative in shaping the 
present scene. 
contemporaneous and historical studies of- 
fers a basis for considering the meaning oi 
religious liberty, the grounds of religious 
liberty, and its legal status. The Jnguir- 
concludes with proposals in the field of 
religion, of education and public opmion, 
and of government and law. 

Professor Bates lays no claim to inclu- 
siveness or infallibility. Specialists may 
justly contend that the development of 
this or that important interest is too 
meager. Proponents of pet theories will 
doubtless find their complacency rudely 
jolted. Nevertheless, the balanced judg- 
ment which controlled the author’s selec- 
tion of extensive source materials and his 
obvious bent upon fairness will command 
general respect. The reader will be forced 


Evidence summoned in the ` 
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to face an array of immediately crucial 


_ problems and will find help in their solu- 


tion—the interplay of individual rights 
and community well-being, the relations of 
church and state, the place of religion in 
education, the significance of religious lib- 
erty in relation to civil and social rights. 

In face of the growing recognition that 
respect for and observance of human rights 
are imperatives for world order and se- 
curity, the findings of the Inguiry appear 
at an opportune moment. To all who seek 
to promote the cause of freedom—laymen, 
religious leaders of all faiths, statesmen— 
this book will prove stimulating reading 
and a valuable source of reference. 

O. FREDERICK NoLpE 
Philadelphia, Pa. 


Homan, PauL T., and Frrrz MacHiup 
(Eds.). Financing American Prosperity. 
Pp. xi, 508. New York: The Twentieth 
Century Fund, 1945. $3.00. 


Six prominent economists were requested 
to describe the future outlook of American 
economic conditions and to devise meas- 
ures for eliminating mass unemployment 
and stimulating postwar recovery and 
prosperity. 

The economists are B. M. Anderson, 
J. M. Clark, H, S. Ellis, A. H. Hansen, 
S. H. Slichter, and J. H. Wiliams. Each 
writing about sixty pages, the contributors, 
“representing the whole spectrum of re- 
sponsible economic opinion from white to 
pink” (as indicated in the foreword), give 
a most bewildering gamut of opinions and 
recommended measures. Not only is “the 
reading not easy,” as confessed by Dr. 
Homan, but even experienced readers in 
economics remain at a loss as to what we 
have to expect in the future and what con- 
crete measures will have to be applied. Dr. 
Machlup makes, in one hundred pages, a 
masterpiece of a summary of the sym- 
posium and a “catalogue of recommenda- 
tions.” There is absolutely no consensus 
of opinion on any point, except perhaps 
that “our tax system impedes investment,” 
that we must reduce the corporate income 
tax and the personal income tax, and that 
we must avoid wage increases beyond in- 
creases in productivity. But even here 
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there is disagreement with reference to de- 
tails. 
` The chief trouble with this symposium 
is that practically all contributors speak in 
general terms, and make extensive theo- 
retical excursions without sufficiently spe- 
cific and concrete recommendations of defi- 
nite government actions. Public finance 
and tax problems should have been treated 
with precision and detail, but among the 
very distinguished contributors none is a 
practical expert in this particular field. 
Several of the contributors rely greatly 
on the business-cycle diagnosis, but Dr. 


Machlup correctly remarks that not only: 


forseeing but even noticing the exact be- 
ginning and end of a “cycle” or of a “de- 
pression” and of a “prosperity” is hardly 
feasible (p. 455). In the light of our New 
Deal experience it looks rather unjustified 
to advocate a so-called “anticyclical fiscal 
policy” (whatever it may mean in a con- 
crete and well-defined form) as a means of 
full employment at all times (p. 442 and 
passim). 

In peacetime, recourse to governmental 
borrowing, if it is not simply for self- 
liquidating investments, is mostly a politi- 
cal device. Some 150 years ago Mirabeau 
called the policy of borrowing without im- 
posing taxes an “unheard of charlatanry,” 
but it seems to be going too far to recom- 
mend “drastic reduction of all tax reve- 
nue, if unemployment is severe” (Ellis, p. 
138). Public borrowing for self-liquidating 
projects may be permitted, whereas any 
other highly desirable and socially valuable, 
but not self-liquidating, projects must be 
covered from tax revenues (contra Hansen, 
pp. 225 f.). It is equally a fallacy to re- 
pudiate consumption taxes under the pre- 
text that “they curtail the volume of mass 
purchasing power” (p. 240). All tax reve- 
nues are immediately spent by the Treasury 
and thus tend to increase the total amount 
of consumption in a nation. From this 
angle there is no justification for rejecting 
a general sales tax (pp. 240 and 374 f.), 
and the latter is certainly the most rational 
source for covering the increased social ex- 
penditures. What we need is a balanced 
(pp. 313 and 52) and an elastic budget, i.e. 
with greatly diversified kinds of revenue, 
and not simply a flexible budget. The 
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“soak the rich” attitude must be dropped. 
As Anderson puts it: one per cent tax on 
the lower brackets would raise as much 
revenue as 100 per cent taxing of all in- 
comes above $100,000 (p. 54). 

Very few suggestions are made concern- 
ing the most vital problem—the attitude of 
labor. Consicering the whole book with 
its bewildering differences of opinion and 
its diametrically opposed conclusions, I do 
not see how it can serve a useful purpose 
of enlightenment as to the necessary course 
of future economic policy. If I were to 
choose the most advisable and rational 
scheme out of the six presented, I would 
prefer the plan of Dr. Anderson. 

PAUL HAENSEL 

Mary Washington College, Virginia 


LEAGUE oF Nations, Delegation on Eco- 
nomic Depressions. Report of the Dele- 
gation, Part II, Economic Stability in 
the Post-War World. Pp. 319. New 
York: Columbia University Press, dis- 
tributor, 1945. Cloth $3.00; paper $2.50. 


This report originated from instructions 
given by the Assembly of the League of 
Nations in 1937 for a report on measures 
“for preventing or mitigating economic de- 
pressions.” Part I, The Transiticn from 
War to Peace Economy, was issued in 1943. 
The present report appeared simultaneously 
with VE-day this year. For that reason it 
has not had the great attention it deserves. 
It should be read by every policy-making 
official of any country having or proposing 
to have an industrial economy. It is 
equally valuable for the understanding of 
leaders in all raw-material-producing econo- e 
mies, even though their scope for remedial 
action is relatively so greatly circumscribed. 

The report is divided into two parts: 
the first on the nature of depressions, and 
the second on antidepression policies. The 
first -of these two sections requires 85 
pages; the second, the remainder. 

Somehow it is to be hoped that now, 
with this study and the excellent work 
done at Washington on “the structure of 
output,” policies will be developed which 
will be understandable by the people. A 
great vigor has characterized the study and 
publicizing of output during war and the 
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cross-section analysis of the immediate 
prospective and objective postwar produc- 
tion potential (e.g., Markets after the War, 
and American Industry Looks Ahead). 
Only if an even greater vigor produces as 
widespread an understanding of this eco- 
nomic report can the United States pos- 
sibly hope (in this reviewer’s opinion) to 
cope with the prospectively deep future 
depression which will surely bave its initial 
cause in the warp given the war-and-tran- 
sition structure of output. 

The remedial measures which the report 
recommends for coping with, or at least 
mitigating, business depressions are not 
given the specificity that a nation’s citizens 
will require; and only if they do under- 
stand the problem will they agree that the 
dangers of business depressions must be 
met by action taken by a people as a 
whole acting through its government. The 
people everywhere are aware, after their 
experience in the 1930’s, of the damage 
done by depressions, and Americans, at 
least, are aware that their own Govern- 
ment is the most powerful force for good 
in peace or war that the world has yet seen. 
What this report tells them to do must be 
repeated over and over in every place 
where people gather or even read about the 
problems in which they have developed 
such an all-pervading interest. That in- 
terest must be cultivated until a thorougk 
understanding is had of the structure of 
production, of its variation over a cycle, 
and of the remedial action of the type the 
report suggests be taken (especially pp. 
111-88 for the domestic side oi a national 
economy). 

If the special economic conditions of a 
developing industrial economy are to bə 
understood in a way that will advance free- 
dom and security everywhere, the peopls 
will have to be stirred to action as strongly 
as their imaginations were first caught by 
the writings of Adam Smith. When they 
have been so stirred, their debt will be as 
great to the volume reviewed and those 
who teach it as was their debt to The 
Wealth of Nations and those who taught 
it to receptive peoples everywhere in tke 
Western world. 

ARTHUR R. UPGREN 

Minneapolis, Minnesota 
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Bryson, LYMAN, Louis FINKBLSTEIN, and 
Ropert M. MacIver (Eds.). Ap- 
proaches to National Unity: Fifth Sym- 
posium of the Conference on Science, 
Philosophy and Religion in Their Rela- 
tion to the Democratic Way of Life. 
Pp. xxiv, 1037. New York: Harper and 
Bros., 1945. $5.00. 

If, as Lessing said, “a big book is a big 
evil,” this is one of the most vicious books 
of the season from the standpoint cf the 
reviewer’s art; for its sixty-two chapters 
by two hundred and eleven authors and dis- 
cussants spread over a thousand pages defy 
either summarization or characterisation. 
But if one is looking for a comprehensive 
treatment of the tragic loss of the sense of 
community resulting from modern science 
and technology, and for a treatment of the 
resulting group tensions on the national 
and international scale, this is one of the 
most rewarding books of the season for 
reading, rereading, and reflection. Here 
men and women of distinction in the 
physical, social, and psychological sciences, 
history and the humanities, philosophy and 
theology, and business and- public adminis- 
tration pool their knowledge and experience 
on the fundamental problems of contempo- 
rary civilization. 

Perhaps the best expression of the spirit 
and purpose of this series of symposia on 
science, philosophy, and religion is to be 
found in L. O. Katsoff’s paper “On the 
Necessity of Mutual Misunderstanding.” 
Experts from different fields, he holds, 
bring to the common task different con- 
texts of meanings, attitudes, and techniques 
of inquiry. They can therefore never hope 
to understand one another without am- 
biguity, since complete understanding re- 
quires identity of contexts. This state of 
affairs, however, should lead neither to de- 
spair as to the fruitfulness of intercom- 
munication between different fields of 
knowledge nor to that “sociological rela- 
tivism whose results are now obvious,” but 
to deeper insight into the conditions es- 
sential to progress of thought on complex 
problems demanding the co-operation of 
many specialties, 

There is, of course, no value in perverse 
and malicious misunderstanding, but there 
fortunately exists among all sincere in- 
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vestigators a4 nucleus of agreement as to 
rational procedure which renders the ho- 
rizon of disagreement a fruitful frontier 
for the conquest of knowledge. Hence, 
the purpose of conference is not to put to- 
gether a new mosaic out of the pre-existing 
fragments of knowledge extracted from 
various fields, but to present “summary 
accounts of progress in various fields with 
an opportunity for people in different fields 
to present their interpretations and probe 
the implications of the new knowledge.” 

It therefore reveals a misunderstanding 
of the purpose of these symposia to main- 
tain, as various critics have done, that they 
afford no real meeting of minds, since each 
scholar presents, not an over-all synthesis 
of extant knowledge, but only the view- 
point of his own specialty; for the limita- 
tions as well as the contributions of each 
are fully disclosed and the problem rede- 
fined as a field of co-operative research 
precisely when, for example, the econo- 
mist’s view that the crisis of civilization is 
material in origin is confronted with the 
philosopher’s that it is intellectual and 
the theologian’s that it is ethical. 

The volume contains at least a dozen 
papers of exceptional merit, of which space 
permits the mention of but one more, the 
discussion of the “Relations between the 
Intellect and the Great Peace, 1815-1914,” 
by John U. Nef. It presents a timely chal- 
lenge to the sense of defeatism with regard 
to the contribution of rational ideas to hu- 
man welfare so pervasive of much con- 
temporary social thought. Nef finds that 
the negative views of the various schools 
of materialistic determinism as to the role 
of ideas in directing the course of hu- 
man destiny have themselves been factors 
in the recent dominance of irresponsible 
power, and that a revival of faith in the 
rational abilities of man is of utmost im- 
portance in the reconstruction of civiliza- 
tion—‘more important than politics, more 
important than revenge, more important 
than nationality.” 

Howard E. JENSEN 

Duke University 


Brann, CuarLes J. What Economic Sys- 
tem for America? Pp. xiii, 96. Wash- 
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ington, D. C.: The Author, Investment 
Building, 1945. $1.50. 


During the score of years that the author 
was serving in research and administrative 
capacities in the Department of Agricul- 
ture, he came into contact with influential 
groups seeking far-reaching changes in the 
American economy. The nucleus of this 
publication is found in the question, What 
is the best economic system for America? 
and in the conclusion that, “the American 
private enterprise system is the answer to 
the question.” 

Relying heavily on his forerunner in the 
field of agricultural economics, Thomas 
Nixon Carver, the author becomes an ex- 
ponent of “economic voluntarism,” which 
he describes as being based om voluntary 
agreement and contract, rather than on the 
authority of the few over the many. The 
paths to postwar economic progress lie 
midway between the extremes of laissez 
faire and governmental regimentation. Al- 
though many imperfections now exist in 
the economic order, they must be eradi- 
cated in such a manner as to provide 
maximum individual liberty. 

A critical evaluation of Russian social- 
ism, fascism, and national socialism is pre- 
cluded by the compact nature of the work. 
As a study in comparative economic system 
it is both incomplete and inadequate. Not 
the least of the merits of the publication 
are the digests taken from the writings of 
economists, bankers, businessmen, govern- 
ment officials, and historians; but the se- 
lections have been made in the same man- 
ner as that followed by a lawyer preparing 
a brief as counsel for the defense. In this 
instance, the writer is the counsel for the 
defense of American economic order of 
the last century and a half. The array of 
factual materials provides a rich reservoir 
for those seeking the same evidence for the 
same purpose as the author, and for these 
readers the selected bibliography may be 
especially valuable. For the critical reader 
the book has little to commend it. 

Ernest H, HABNE 

Northwestern University 


SouLE, GEORGE. America’s Stake in Brit- 
ain’s Future, Pp, 232. New York: The 
Viking Press, Inc., 1945. $2.75. 
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A challenge is flung to America by the 

editor of The New Republic in a book 
based on personal examination of British 
conditions. It can be met by considera- 
tion of the issues involved in intimate and 
satisfactory Anglo-American pezcetime re- 
lations, and the dangers inherent in any 
policy which fails to further increased un- 
derstanding between the two great coun- 
tries, joined by a common language but 
alienated by divergent contemporary eco- 
nomic and social philosophies. 
° Even the most casual reader of Mr. 
Soule’s pages will emerge wita new ap- 
preciation for the struggle mez and con- 
quered by Britain during the dark days 
after September 1939, And it should be 
, apparent, too, that the England of today is 
at once molded from the travail of war 
and from the dreams of a better nation 
and world. British postwar plans, includ- 
ing improvement of social security, educa- 
tion, and health services, elimination of 
unemployment, expansion of foreign trade, 
and increase of industrial efficiency, hold 
the premise that man’s economic and so- 
cial environment must be subjected to 
greater state control than has ever befor2 
been realized by a democracy. 

Although this book was prepared before 
the recent conclusive Labor Party victory, 
numerous references are mede to the 
changes proposed by Lebor’s prograrn for 
nationalization of financial and physical 
resources, alleviation of many national 
injustices, and expansion of world-wide 
collaboration. Far too much has been 
written in the United States about the on- 
slaught of the socialist regime in England, 
far too little about the real contribution 
which can be made by that regime to both 
the domestic and the international pattern. 

The present volume, perhaps more than 
any other publication in recent years, 
illumines the necessity for widespread, in- 
telligent and active Anglo-American eco- 
nomic co-operation, with the cornerstone 
supplied by the adoption’ by both coua- 
tries of a policy aimed at maintaining full 
employment within each. For, as Mr. 
Soule ably points out, if both natioas 
pursue parallel aims in this field, they can 
agree “without too much difficulty upon 
fiscal and monetary policies, international 
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trade policies, exchange stabilization, in- 
ternational investment, control of cartels 
and monopolies, and all other possible sub- 
jects of controversy.” 

If Britain and America reject every op- 
portunity offered for collaboration, they 
will lack the individual and collective vision 
to see the great possibilities and respon- 
sibilities inherent in the precious moments 
lying between final victory and peacetime 
inertia. Together, they can offer the world 
economic security; separated, they run the 
risk of national and international chaos. 

Mary E. MuspHy 

Hunter College 


PEFFER, NATHANIEL. America’s Place in 
the World. Pp. 236. New York: Vik- 
ing Press, 1945. $2.75. 


This is a valuable book and an interest- 
ing one. It proves conclusively, by a proc- 
ess of elimination, that we must support a 
new system of collective security. An ac- 
count of our earlier years as a nation shows 
that then isolation was the only wise policy. 
It still would be if the world had not 
changed to such an extent that we cannot 
hope to remain out of any future world 
wars, As the world’s strongest economic 
power, we are a party to the war whether 
“formally engaged in hostilities or not.” 
We are inextricably “entangled.” 

Can we escape? Not by the way of 
militarizing ourselves, because the costs 
and burdens would strangle us economically 
and as a democracy. Not by the way of 
alliance, because we have too little in com- 
mon with Russia, and because Britain has 
far too many things to defend for alliance 
with her to be equal or profitable for us. 
Nor is there any escape by reliance on a 
new balance of power. That is “delusion.” 

We are driven inexorably, then, to enter 
a new league of nations, one with the power 
to repress aggression, and preferably one in 


~- which no nation has a veto. But we should 


accept the United Nations Charter, even 
with its big-power vetoes, though “we shall 
not have advanced very far on the road to 
the conduct of international relations on a 
basis of law rather than force.” 

How we are to take this imperfect or- 
ganization and make it work is not made 
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clear, unless it be by the method of hard 
study of every nation and its politics. 
Chapter 8, the “Imperative of Intelligence, n 
condemns unmercifully our ignorance of 
the world and our consequent lack of 
policies, wbich enables others to decide 
what shall be done or not done. 

Equally stringent is the duthor’s castiga- 
tion of those foolish Americans who jour- 
neyed to Geneva and tried to convince their 
countrymen that the old League of Nations 
was alive and deserved support. The 
League’s Covenant was good enough, but 
the League never lived because nobody in 
the higher levels of political power in any 
great nation wanted it to live. The “emo- 
tional excesses of the fanatical advocates 
of the League of Nations” were harmful, 
and “there is no convincing evidence that 
the League would have been more effective 
if America had been a member.” Indeed, 
the Second World War might have broken 
out sooner, 

There is, then, apparently no way of 
making the second league work except by 
the hardest-headed, cold-blooded study. 
Advocacy, pressure, evangelism in behalf 
of the United Nations Organization are all 
sternly ruled out. The author is not con- 
vinced, either, of our own desperate need 
of effective world organization. He doubts 
that Nazi “Germany was actually physi- 
cally dangerous to the United States” (p. 
121), and thinks “it would be farfetched to 
see in Japanese ascendancy in Eastern Asia 
a menace to America’s safety” if we had 
agreed to Japan’s hegemony (p. 42). Ap- 
parently he was not disturbed by the pros- 
pect of finding ourselves gripped between 
two giant gangster empires in the air age. 
Apart from the economic imperatives, we 
went into the recent war because of “fear 
of fascism,” “pro-Ally feeling,” and “out- 
rage of the sense of human decency’— 
emotional drives. 

Nor is the author deeply concerned about 
our fate in another world war. He states 
that “for practical purposes the United 
States is still well nigh impregnable to di- 
rect attack. . . . Even Pearl Harbor proved 
nothing.” Though these words were writ- 
ten shortly before the atomic age opened, 
nothing before it had convinced him that 
the ending of war is a matter of life and 
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death to us. “Nor can conclusions be 
drawn,” he says, “from the phenomenal sa . 
velopment of air power.” 

The book does portray a completa intel- 
lectual decision that we must forbid ag- 
gression and consequent world war through 
a new league of nations. Perhaps this de- 
cision will lead Mr. Peffer to become a 
powerful and effective advocate o? swift 
development of the United Nations Or- 
ganization on all fronts, in time to prevent 
the devastation of this continent, As of 
this writing, he feels that not much sov-” 
ereignty need be given to the United Na- 
tions Organization—“only the right to in- 
quire . . . to deliver judgment . . . and to 
exact obedience by economic sanctions or 
by military force” (p. 97). However, eco- 
nomic sanctions are almost ruled out by 
the requisites that they will not work un- 
less they are made painless to all “areas, 
groups or classes” within the nations and 
unless a “much greater concentration of 
[government] power over the national 
economy is created” (pp. 63-64). 

One of the strongest chapters in the 
book warns against any attempt on our 
part to use our economic power to “deter- 
mine or influence the kind of economic or- 
ganization Europe desires to choose for 
itself.” We can probably veto social 
change by withholding loans; we can at- 
tempt to preserve our kind of free enter- 
prise by the use of our economic power; 
but if we do, we shall leave Europe and 
China no choice except between extremes, 
which under current conditions is “to give 
victory to the extreme left almost ty de- 
fault.” 

The author mildly favors abolishirg the 
two-thirds vote in the Senate for treaties, 
though in present circumstances the Sen- 
ate’s treaty veto is “‘ineradicable,” and 
would bring the Foreign Affairs Commit- 
tees of Congress into the formation of for- 
eign policy at all stages. 

D. F. FLEMING 

Vanderbilt University 


Evans, LutHer H. The Virgin Islands. 
Pp. xi, 365. Ann Arbor, Michigan: J. W. 
Edwards, 1945. $3.50. 


The author of The Virgin Islands, from 
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Naval Base to New Deal has had an un- 

_usual opportunity to write a good book. 
As: Assistant Librarian of the Library oi 
Congress he has been in a position to study 
the administrative machinery at Washing- 
ton that concerned those islands, As the 
holder of a Guggenheim Fellowship he was 
able to visit the islands themselves. 

After making full use of his opportuni 
ties, the author has attempted to write a 
definitive word on the subject. It falls 
into two quite distinct parts. The second 
“and third chapters, quite appropriately, 
trace the history of the’ islands. The 
second chapter gives their history under 
Danish rule and obviously leans heavily oa 
Westergaard’s The Danish West Indies un- 
der Company Rule. The third gives tke 
long story of American efforts to purchase 
the islands, which began in 1867 and ended 
with their acquisition in 1917. 

The remaining and larger part of the 
work gives a critical study of the adminis- 
tration of the islands, In this section ace 
to be found most of the author’s contribu- 
tions to knowledge. Here are discussed in 
detail the basic law of the islands, the gov- 
ernor, councils, and public opinion, the ad- 
ministrative system, public finance, law 
and justice, the problem of a new constitu- 
tion, the Navy’s stewardship, 1917-31, a 
New Deal, and a prophecy as to the future 
of the islands, On these topics the author 
has told quite certainly all the important 
facts and many of the relatively unimpor- 
tant details concerning the administration 
of the islands. 

The author comes to some definite con- 
clusions. From the time of their purchase 
until the present day, the islands have 
steadily declined in importance in the 
judgment of the American authorities. 
Throughout the period of American oc- 
cupation the islands have been poor and 
have in consequence never been self-sup- 
porting. The author thinks that the Nevy 
Department did a better job at adminis- 
tering the islands from 1917 to 1931 than 
is generally believed. He also believes 
that the “New Deal” for the islands began 
with the Hoover administration. Strangely 
enough, he likewise makes the rather un- 
warranted assumption that his readers 
know where the Virgin Islands are, and 
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the principal facts about ‘their present 
situation. 


Cuester P. Hicey 
University of Wisconsin 


Strausz-Hupt, ROBERT. The Balance of 
Tomorrow. Pp. viii, 302. New York: 
G. P, Putnam’s Sons, 1945. $3.50. 


In this volume the author hag given us 
a remarkably incisive essay on the more 
tangible elements of international politics. 
The “elements” he surveys are thos? which 
determine the military power of nations, 
his fundamental assumption being that 
while power does not function independ- 
ently of human will and ideas, it provides 
an inexorably binding context within which 
will and ideas must operate. For, as the 
author expresses it: “a country without 
the power to back a foreign policy cannot 
afford one and is dependent on the foreign 
policies of other powers.” Although it is 
perhaps an oversimplification, such a state- 
ment undeniably reflects the conditions de- 
termining those larger issues of interna- 
tional affairs which disturb or threaten 
world peace. 

In this reviewer’s opinion, the most 
original and permanently useful portion of 
the book is the long introductory chapter, 
in which the author brilliantly discusses 
the various qualifications which govern the 
applicability of his subsequent analysis. 
These qualifications are indeed presented 
with such emphasis that the reader is some- 
times inclined to wonder whether or not 
the author really regards that analysis as 
important. In referring, for example, to 
the factors by which national power is usu- 
ally measured and to predictions concern- 
ing future trends and mutual interaction 
among those factors, the author states: 
“By the time these calculations are com- 
pleted the result, duly qualified by ifs and 
buts, lies, all too often, somewhere in the 
vicinity of a good Jayman’s guess quickly 
and simply arrived at.” However, any 
doubts as to the author’s intentions which 
might be stimulated by such a remark are 
quickly dispelled as one proceeds through 
subsequent chapters. 

In the next three sections the author 
discusses in turn population, raw material 
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resources, and technical and industrial or- 
ganization as competent factors in the 
equation of power. Much of the material 
in these chapters, which comprise the bulk 
of the volume, is familiar to professional 
students of international relations. How- 
ever, the author contributes not only an 
excellent job of organization, which gives 
the book a decided pedagogical value, but 
also a number of novel and penetrating in- 
sights. The final section is devoted to a 
chapter on “American Power in Transi- 
tion,” which drives home, among other 
things, the fact that the United States can 
no longer rely upon improvisation of mili- 
tary power during actual hostilities, and a 
concluding chapter entitled “Alliance and 
the Balance of Power.” The latter chap- 
ter comprises a review of the several al- 
ternatives facing the United States in the 
choice of a foreign policy, in the course of 
which the author manifests what seems to 
this reviewer an undue fascination with 
MacKinder’s concept of the “heartland’”— 
a concept which Mr. Strausz-Hupé does 
not hesitate to describe as “the fundamen- 
tal axiom of world politics.” 

It is of course true that the atomic bomb 
compromises the value of much of the ex- 
isting literature in international politics 
and military strategy. It was a particular 

‘piece of ill luck for the present author that 
Hiroshima occurred just after his book 
had gone to press. Although he had some- 
what anticipated the event in a few places 
in the text, his main statement on the mat- 
ter comprises a hastily inserted two-page 
preface, This statement is in the main 
discerning, but the comment that the 
power relations of the three major powers 
“have not been changed fundamentally”’— 
simply because all three have access to 
uranium ore deposits—is unfortunate. It 
may be assumed that Mr. Strausz-Hupé 
has, after further reflection, already de- 
parted from this view. If so, one may ex- 
pect in time to benefit from a new con- 
tribution by him in which the concepts of 
the present volume are reappraised and re- 
stated for a world which contains atomic 
bombs. Meanwhile, the utility of this 
book will be protected by the fact that a 
literature which encompasses the political 
and strategic consequences of the atomic 
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bomb will necessarily be a long time in 
developing. 
BERNARD BRODIE 
Yale Institute of International Studies 


Bascu, ANTONIN. A Price for Peace: The 
New Europe and World Markets. Pp. 
xii, 209. New York: Columbia Univer- 
sity Press, 1945. $2.50. 

This is an extremely timely and informa- 
tive study by one who speaks from wide 
experience concerning the problems of the 
reintegration of the economy of conti? 
nental Europe with the postwar structure 
of world markets. The author has been 
intimately associated with the economic 
problems of central and southeastern Eu- 
rope for a quarter of a century. While 
the study is primarily concerned with conti- 
nental Europe, it also provides an excel- 
lent picture of the international position of 
the United States, Great Britain, and Rus- 
sia, whose policies will have such an over- 
whelming effect on the future trade of the 
Continent. 

In 1938, when the European multilateral 
trading system was already seriously im- 
paired, continental Europe was responsible 
for 37 per cent of total world exports and 
for 38 per cent of the imports. During 
the years 1935-38, over half of continental 
Europe’s imports were from’ other conti- 
nents, the British Isles, or Russia, while 
over 44 per cent of its exports were to 
these areas. However, the trade relations 
of continental Europe were seriously dis- 
rupted, first by the prewar commercial 
policy of Germany, and later by the war 
itself. The re-establishment of world trade 
with Europe depends upon many factors, 
including the postwar treatment of Ger- 
many to which eastern Europe exports 
much of its agricultural product, the ex- 
tent and success of efforts to industrialize 
southeastern Europe and to reorganize its 
agriculture, the disposition of Russia to 
enter into the world markets and its eco- 
nomic policies in eastern Europe, the com- 
mercial and financial policies followed by 
the British Isles in the face of its unfa- 
vorable balance of trade, and, above all, 
the disposition of the United States to 
foster a restoration of free and multi- 
lateral trade. 
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Dr. Basch bases his study on the belief 
that one of the foremost objectives of 
postwar economic policies is “a policy of 
economic expansion that will insure a high 
level of employment in the industrialized 
countries and promote economic growth in 
the retarded regions.” He believes that 
this can be accomplished only by an ex- 
panding world trade on a multilateral basis. 
Clearly, such a system cannot be accom- 
plished without basic changes in the struc- 
tural production in many countries, or 
Without various transitional relief meas- 
ures. However, as Dr. Basch points out, if 
such a system is to be accomplished, it 
must be done during the initial period of 
high employment which is expected to pre- 
vail in the major industrial countries in the 
first few years after the war, since pros- 
perity is the best known absorber of shock 
of structural adjustment. Abcve all, the 
program depends on the leadership of the 
United States in establishing a system of 
roultilateral trade and on our willingness to 
supply for a number of years a steady flow 
of long-term capital and to accept an in- 
creasing volume of imports. Perhaps the 
greatest service which Dr. Basch has ren- 
dered is to emphasize the far-reaching con- 
sequences for the peoples of the world of 
the decisions which the United States is 
now being called upon to make on matters 
of international commercial policy. 

Jonn F. MLER 

Washington, D. C. 


P E P. Economic Development in S.E, 
Europe. Pp. 165. London: Oxford Uni- 
versity Press, 1945. $3.00. 

The Introduction by Professor David 
Mitrany points out that this book is the 
result of the collective effort of the Eco- 
nomic Research Group of the Political and 
Economic Planning (PEP) of London. 
The countries of the entire region were 
represented in the group by statesmen, 
scholars, trade union members, and so 
forth. While the title promises only a 
study of the economic development of 
southeastern Europe, the authors offer far 
more, since they deal also with Poland, 
Czechoslovakia, and Austria. On the other 
hand, they have not included Albania, prob- 
ably because it is not very important eco- 
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nomically, or European Turkey. It was a 
wise choice on the authors’ part to include 
all the countries that they did, since they 
are part of a region that should be a unit. 

The specialist in eastern Europe wll find 
here a thorough, conscientious, and pene- 
trating study of the dominant economic 
problems of the region. The authors dis- 
cuss agriculture, industry, marketing, and 
finances in revealingly documented chap- 
ters that leave few important questions 
unanswered, ; 

The measure of the economic develop- 
ment of the region is revealed by the in- 
formation that the peacetime per capita 
annual income ranges from $55 to $65 in 
Bulgaria and Yugoslavia and from $150 to 
$160 in Czechoslovakia and Austria; that 
each of the four Balkan countries spends 
annually $1.20 to $1.40 per capita for edu- 
cation, while Austria spends $7.70, topping 
the list. It is usually Austria and Czecho- 
slovakia that head the roster in social serv- 
ices, Greece and Bulgaria bring up the rear, 
while Poland and Hungary occupy the 
center. 

The authors show that the regicn may 
save itself by intensive cultivation, since 
overseas settlements are closed to its sur- 
plus population. Land utilization is the 
crucial problem in most of these countries, 
and they are dependent upon additional 
capital from abroad. Improved transport, 
administration, and education are also of 
great importance, while economic and so- 
cial co-operation is indispensable. Special 
requirements comprise improved housing, 
hospitals, schools, other public services, and 
utilities. The appendices of the book 
cover the most important statistical data 
in the economic life of the region and may 
be regarded as indispensable for an under- 
standing of its problems. , 

EMI LENGYEL 

New York University 


Cressey, GzorcE B. The Basis of Soviet 
Strength. Pp. xi, 287. New York: Mc- 
Graw-Hill Book Co., 1945. $3.00. 

The hidden strength of the U.S.S.R. has 
been a mystery for many people outside as 
well as inside that land. Is it derived fr 
the political ideology, the physical qualities 
of the peoples inhabiting the vast Eurasian 
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land, the economic factors, or the environ- 
mental factors? Professor Cressey ap- 
proaches the question of the source of 
Soviet strength from a scholarly point of 
view by analyzing chiefly the geographical 
factors and the potential economic power. 
In this connection it is gratifying that the 
author has placed aside all prevailing ideo- 
logical prejudices and debatable topics and 
set out to give an objective account of the 
U.S.S.R. Ten concise chapters discuss a 
variety of important topics, among which 
may be mentioned the geographical, geo- 
logical, and industrial physiognomies of the 
Soviet Union. The last chapter has an in- 
teresting discussion of Soviet geostrategy, 
which Professor Cressey defines as “the 
interrelationship of at least ten elements,” 
among which are the size, shape, and loca- 
tion of the country, allowing each ample 
space for discussion. 

I have found the ninth chapter, on Si- 
beria, most illuminating, and would make 
it required reading for all those who show 
any interest in our future relations with 
the Soviet Union. : 

Not only is the book a scholarly account 
of vital factors that make up the basis of 
national strength, but the author cautiously 
though soundly predicts that “unless the 
United States can absorb far more of the 
kinds of goods bought from Russia before 
the war... or can find important new 
imports, credits of the size necessary to 
fill immediate Soviet needs could not be 
serviced without large supplemental im- 
portation of undesirable gold... . The 
nub of the situation is that the U.S.S.R. 
offers a large potential market, particularly 
for American heavy industry. If this sales 
outlet is to materialize, then the United 
States must find a way to import from the 
Union from ten to twenty times as much 
as she did before the war.” Here in a 
nutshell is the crux of the whole business. 
Stripped of all ideologies, it becomes a 
matter of cold economic facts rather than 
“party lines.” And any conscientious citi- 
zen who wishes to find a basis for a more 
sound Soviet-United States relationship or 
seeks data pertaining to the subject had 
better look into Professor Cressey’s work 
for some vital information, 
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The book contains a clear map of the 
Soviet Union and is supplemented with an 
excellent list of suggested readings. All in 
all, it is a welcome addition to our meager 
list of books of this kind, and indicates a 
healthful departure from the journalistic 
accounts of the “enigmatic people.” 

ANATOLE G. Mazour 

University of Nevada 


SINGER, KURT. Spies and Traitors of 
World War II. Pp. vi, 295. New York; 
Prentice-Hall, Inc., 1945. $2.75. 


During the war an increasing flood of 
memoirs, memories, diaries, and semiau- 
thoritative treatises by correspondents, mi- 
nor government officials, commentators, 
and historians helped to explain the foun- 
dations of totalitarianism, German and 
Italian, from private and unimpeachable 
sources, Despite all these penetrating rays 
of shrewd sunshine, the average American 
citizen as well as the average American 
soldier still remained confused and uncon- 
vinced as to what it was all about. 

Now that the shooting phase is cover, we 
may expect “revelations” which, if pub- 
lished earlier, would have endangered the 
security of “relatives” and members of 
various undergrounds struggling heroically 
to crush the tyranny which engulfed their 
countries. The curious thing about these 
undergrounds lies in the fact that none of 
them seemed genuinely interested in or- 
ganized resistance until Hitler or Mus- 
solini or Quisling achieved his power. ` 

In Kurt Singer’s slender volume we find 
the usual sanctification of the double cross 
under the nihil obstat of patriotism. Each” 
country indulges in the honorable business 
of corrupting officials, stealing documents, 
sabotaging industry, glorifying “peaceful” 
intentions, deriding war and its horrors, 
and, last but not least, cynically sacrificing 
human life and honor to gain information 
which will result in the sudden death of the 
informer. Beautiful women, treacherous 
businessmen, “realistic” professors, arro- 
gant but “fascinating” militarists, not to 
exclude a whole host of unscrupulous ad- 
venturers, of both sexes, parade and pro- 
claim their abysmal and nauseating absencé 
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of any feeling that might be even euphe- 
Imistically described as indecent. As long 
as international politics lacks even a faint 
trace of morality, these faceless and faith- 
less hirelings will find a market for their 
despicable wares. The etomic bomb may 
yet force mankind to discontinue its juve- 
nile chicanery before it is too late. 

Espionage, it seems, is the all-consuming 
concern of governments interested in pro- 
moting the “One World” the late Wendell 
Willkie envisioned, so long as its archi- 
tectonics follow the precise specifications 
of self-interest. Cultural, military, and 
naval attachés, as well as consuls, devote 
their energies to keeping home governments 
informed about plans and actions which 
are only remotely related to their jobs. 
Innocuous watchmakers set up shop and 
the Royal Oak is torpedoed in Scapa Flow, 
ambitious entrepreneurs open restaurants 
near arsenals and blueprints of guns fly to 
enemy countries, obscure stenographers 
transmit confidential information, meteorc- 
logical expeditions involve the Federal Bu- 
reau of Investigation in Greenland, a doll 
shop in New York City keeps submarines 
informed on American shipping in the 
Caribbean, and archeologists unearth strange 
phenomena near oil fields resulting in riots 
and division in Iran. India, Africa, Latin 
America, Palestine, and even Times Square 
and Long Island feel the sinister influence 
of German, Russian, British, or French 
schemes. 

It appears quite clear, even where Singer 
sounds least convincing—and these places 
are many—that all countries engage in 
prying into the affairs and intentions of ll 
other powers. Admiral Canaris, star stu- 
dent of Colonel Nicolai, von Papen, the 
suave enemy of mankind, Weseman who 
engineered the Jacob kidnaping, Laurerti 
Beria, the smiling director of Russian 
espionage, as well as the ubiquitous Br:t- 
ish “agent,” are found in this introduction 
to the oldest of man’s spare-time activities 
—eavesdropping—naively assuming that 
nothing matters in this existence except 
“liquidations,” dynamitings, assassinations, 
poisonings, “disappearances,” and the phi- 
losophy of diabolism, so long as all these 
lead to superior political and ideological 
control, Let us hope Singer expands this 
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outline and names Americah names en- 
gaged in this nefarious business. 


J. P. SHALLOG 
University of Pennsylvania 


Janowsxy, Oscar I. Nationalities and 
National Minorities. Pp. xix, 232. New 
York: The Macmillan Co., 1945, $2.75. 
Janowsky’s volume is dedicated to a 

difficult problem which during the last two 

centuries has been one of the main causes 

(as well as a result) of many upheavals 

persistently occurring in the central-eastern 

parts of Europe. All attempts at solution 
have miserably failed so far. Through the 
facts assembled here, Janowsky aims to 
portray this phase of history and power 
politics; he also analyzes the efforts of the 

League of Nations to protect the central- 

eastern European minorities, and then pro- 

poses an alternative solution based on na- 
tional federation and economic unity. 

In spite of the fact that Janowsky pre- 
sents his facts ably and dispassionately, he 
has not written a penetrating book. In 
the first place, the subtitle, “With Special 
Reference to East-Central Europe,” ap- 
pears irrelevant when we notice that of the 
eight chapters in the publication, two full 
chapters are devoted to “National Fed- 
eralism in Switzerland” and “Bilirgualism 
in South Africa.” Furthermore, Janowsky 
considers the problem of minorities his- 
torically in Czarist Russia, the Austro- 
Hungarian Empire, the Ottoman Empire, 
and ‘Hohenzollern Prussia; but he has 
nothing to say about the efforts of the 
central-eastern states to solve this prob- 
lem by their own particular means in the 
two postwar decades. Instead, Part Two 
devotes three chapters to Switzerland, 
South Africa, and National Federalism in 
the Soviet Union. Part Three completes 
the treatment with one chapter on the ef- 
forts of the League of Nations to deal with 
the minorities treaties and another one 
which propounds Janowsky’s idea of “a 
genuine solution.” . 

At the risk of appearing too critical, the 
reviewer would like to point out that the 
evolution of the League’s failure in this 
respect has been presented more capably 
and systematically in several other studies, 
and that Janowsky’s “solution” in terms of 
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“national federalism” has been given up by 
even President Benes of Czechoslovakia, 
the most tolerant of all statesmen who have 
had the misfortune of having tried to solve 
the minorities difficulties on the basis of 
cultural tolerance and national federalism— 
or what we call in America “cultural plu- 
ralism.” In fact, what impressed this re- 
viewer was, on the one hand, the moralistic 
tone pervading this section and, on the 
other, the resolute dodging of the multi- 
' tudinous problems involved in carrying out 
Janowsky’s scheme in actual practice. 

All in all, the book will serve until the 
advent of a more satisfactory study of this 
most persistent and burning problem of 
central-eastern Europe. 

JoserH S. Roucek 
Hofstra College z 


WHITAKER, ArTHUR P. (Ed.). Imer- 
American Afairs, 1944. Pp. ix, 284. 
New York: Columbia University Press, 
1945. $3.00. 

This indispensable yearbook now seems 
to be an established aid to the student of 
inter-American affairs. This year the sur- 
vey is divided into principal sections on 
Pan-America in Politics and Diplomacy; 
Canada; Economic Developments in Latin 
America; Cultural Relations; and Appen- 
dices which present highly useful statistical 
tables (trade, balances of international pay- 
ments, movements of capital), a list of the 
chief executives and ministers of foreign 
affairs for the year, a list of inter-American 
conferences (thirteen) for the year, a list 
of bilateral commercial treaties and agree- 
ments (twenty-one) of the Latin American 
nations during 1944, and an inter-American 
chronology. 

Each section is treated in a masterly way. 
Dr. Whitaker’s survey of politics and di- 
plomacy inevitably finds its high lights in 
the revolutions of 1944 and their effect, 
always disturbing, on inter-American rela- 
tionships; this year the Argentina situation 
stood -out as the sorest thumb of Pan- 
America, continuing to fester and to fever 
the whole system. The Argentine muddle 
and diverging concepts of a new world 
charter “sharpened the fundamental di- 
chotomy” of the states of the New World. 
Messrs. Burgin, Mosk, and Roberts’ sum- 
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mary of economic developments and 
thought leaves one with the confirmed im- 
pression that, despite dislocations, Latin 
America has prospered greatly from the 
Second World War. Incidentally, the cut- 
ting off of imports has served as a stimulus 
to domestic industry. In 1944 the state 
was stepping in more and more every- 
where to preserve, strengthen, and control 
industrial development, and there was a 
general assumption among the economic 
thinkers to the south that this tendency 
will become stronger as time passes. 

Mr, Humphrey’s recital of Canadian de- 
velopments in relation to the other nations 
of this hemisphere reminds us that though 
Canada was left out of Dumbarton Oaks, 
it had a parent at the table; this is more 
than the Latin American republics had 
there. The Canadians were therefore more 
readily reconciled to the proposed world 
charter. The Latin American bloc at the 
Chicago Civil Aviation Conference seems 
to have dulled any incipient Canadian en- 
thusiasm for entrance into the Pan-Ameri- 
can system, should an invitation ever be 
extended. Mr. Mulliken and Miss Roberts 
find the pattern of labor and social wel- 
fare infinitely variegated, but everywhere 
tending toward national programs and long- 
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cultural relations, Miss Nicholls sees the 
various private and governmental agencies 
busied more and more with activities calcu- 
lated to improve understanding and, the 
editor hopes, good will. The very disillu- 
sionment with many of them, comments 
the editor in his admirable summary of the 
volume, may be regarded as a “healthy 
sign of growing realism.” 

On the whole, a note of realistic misgiv- 
ing sounds through the book, overbalanced 
by a hopeful idealism. It is well that we 
look upon the scene year by year in this 
manner. 

SAMUEL Fiacc BEMIS 

Yale University 


VLEKKE, BERNARD H. M. Evolution of the 
Dutch Nation. Pp. xii, 377. New York: 
Roy Publishers, 1945. $3.50. 

The author of this interesting volume 
was well qualified to write a popular his- 
tory of the Netherlands, since he is Pro- 
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fessor of History and Secretary General of 
the Netherland Government Historical In- 
stitute in Rome. He spent a short time in 
this country, utilizing to advantage the 
rich historical treasurers at Harvard, but 
the end of the war enabled him to return 
to Europe. 

The present work contains helpful foot- 
notes for the scholar, a brief but good 
bibliography, and an excellent index. On 
the whole, it is similar to the history of 
the Dutch people published recently by 
Professor A. J. Barnouw. ‘The arrange- 
ment of the subject matter leaves little to 
be desired, although many readers may 
wish that the twentieth century had re- 
ceived a little more attention. The absence 
of a chapter on the East Indies may also 
be a disappointment to those readers, 
though repeated references to this island 
empire in the Far East explain the connec- 
tion between the “mother country” in Eu- 
rope and its colonies beyond the seas. 

The author’s tendency to break with tra- 
ditional and long-accepted views has led 
him into several erroneous interpretations, 
among which may be mentionec his claim 
that there was practically no serfdom in 
the Netherlands during the Middle Ages. 
He has also failed to present a satisfactory 
description of the government of the Dutch 
Republic, but his chapter entitled “The 
Democratic Kingdom” gives an admirable 
account of Dutch institutions during the 
nineteenth century. Americars will be 
rather surprised to learn that the Dutch 
invested almost as much capital in the 
United States as in the East Indies, and 
that commercial profits derived by the 

eDutch from the ‘latter region have been 
much less than is generally understood in 
this country. 
ALBERT Hyma 
University of Michigan 


Gancr, D. R. Federating India. Pp. 107. 
Poona, India: Gokhale Institute of Poli- 
tics and Economics, 1945. Ks. 6. 


This book is an excellent illustration of 
the futility of making an alien tongue the 
medium of education, since the merit of 

. this Indian author’s fine analysis of his 
country’s problems is obscured by the 
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awkwardness of his expression. His theme 
that the federation of the whole of India 
is now impracticable is prefaced on the 
very first page by the following impossible 
sentence: “The overriding considerations 
that could be held to impose unity must 
be shown, therefore, to have the cheracter 
of affecting political sentiment, or making 
impossible the constitution of separate 
units, whatever the character of the senti- 
ment.” Nevertheless, if the reader has the 
courage to continue, his time will not be 
ill spent. 

The author suggests that a federation 
should be composed of primary homogene- 
ous unilingual units, and that India’s pres- 
ent provincial boundaries could be cor- 
rected to achieve this end. However, he 
contends that Moslem demands are any- 
how incompatible with the formation of an 
integrated political state, because the fun- 
damental grievance of the Moslems is not 
the lack of minority guarantees but the 
very fact of minority status. In the‘r for- 
eign policy, they would welcome Pan- 
Islamism and the strengthening of the 
forces of potential Moslem aggressors 
rather than insist, as the Hindus would, 
on the integrity and independence oï India. 

The author correctly inveighs against the 
principle of weightage and any attempts, 
such as Professor Coupland’s, to create 
artificial intermediate regions in order to 
attain a balance of power and weaken the 
Federal Government. These make for in- 
stability and are oposed to the require- 
ments of a modern democratic state, which 
needs a strong central government in order 
to carry out plans for large-scale economic 
development and defense of the country. 
More questionable are Mr. Gadgil’s asser- 
tion of the right of the Moslems to abstain 
from joining a federation, and his claim 
that insistence on the formation of a single 
federation when one section of the country 
objects would lead to the perpetuation of 
British power in India. The author’s solu- 
tion is an agreed separation today ‘which 
he thinks envisages the possibility of an 
agreed union tomorrow. 

Mr. Gadgil tries to meet the point that 
it is inadvisable in a predatory world to 
form two relatively weak states rather than 
one strong one. He argues that a strategic 
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frontier with a discontented people behind 
it is a greater liability than a nonstrategic 
frontier defended with vigor. Not only is 
this not necessarily so, but it is easier to 
control the hostile movements of a mi- 
Nority within a country than those of the 
same group in a country of its own and 
not subject to restrictions of any kind. 
Furthermore, the author admits that the 
establishment of two federations would not 
solve the relations of Hindu and Moslem, 
because there would still be a substantial 
number of each in the federation of the 
other. It might be well, then, to disre- 
gard unreasonable Moslem political de- 
mands entirely, since there is more likeli- 
hood of Moslem and Hindu ultimately 
teaching an understanding through forced 
living together, especially if the dominant 
class shows itself solicitous of minority 
rights, than if they develop separately on 
divergent nationalist lines. Finally, it is 
not enough to assert that the British would 
be obliged to consent to the formation of 
both a Hindu and a Moslem federation 
merely because otherwise they would be 
shown to be insincere in their promise to 
withdraw provided minority rights were 
safeguarded, since they obviously knew 
that such a condition could not be ob- 
tained simultaneously in the whole of India. 
What the author is really saying is that it 
is worth while to divide India—that it is 
worth any price to get rid of the British! 
ALBERT E. KANE 
Washington, D. C. 


PALENCIA, ISABEL DE. Smouldering Free- 
dom: The Story of the Spanish Repub- 
licans in Exile. Pp. vii, 264. New York: 
Longmans, Green and Co., 1945. $3.00. 


The subtitle of this lively, entertaining, 
and instructive little volume is “The Story 
of the Spanish Republicans in Exile,” but 
the book is more than this. It is really an 
appraisal of the Spanish Civil War and its 
aftermath and an account of what the re- 
publicans have done and are doing to try 
to restore’ a republican government in 
Spain. Incidentally, few books have done 
more to discredit by implication the repu- 
tation of the democracies of prewar days 
as the champions of liberty and freedom. 
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The treatment of republican Spain and the 
Spanish republicans by those democracies 
would seem to justify all the sufferings 
that they received at the hancs of the 
Axis, however disastrous the latter fate 
may have been for the world and civiliza- 
tion at large. 

The book starts off with a brilliant sum- 
mary and analysis of the ill-fated Spanish 
Civil War, stressing the crucial importance 
of the aid given to Franco by the Axis and 
the nonintervention policy of the democra- 
cies, which directly and powerfully aided 
the Axis in Spain and was indirectly a sort 
of pro-Axis intervention. Perhaps the 
main defect of this portion of the book is 
the failure adequately to stress to how 
great a degree the divisions among the 
various groups, cliques, and sects of the 
republicans aided the triumph of Franco. 

The role of prewar France in relation to 
the Spanish Civil War and the Spanish re- 
publican exiles is unfolded at length, and 
the tale does no credit to the French lead- 
ers in the fading days of the Third Re- 
public. They showed little real sympathy 
with the Spanish republicans, and seemed 
more interested in placating Franco than 
in defending liberty or rewarding those who 
had vainly fought to uphold freedom and 
republicanism south of the Pyrenees. The 
life of the Spanish refugees in French con- 
centration camps almost matched existence 
in Nazi camps of peacetime. Perhaps even 
worse was the forced labor of even highly 
educated exiles in such construction proj- 
ects as building the trans-Sahara railroad. 

The horrors of Franco’s retaliation when 
he gained control of Spain are unfolded in 
all their grimness and brutality. There 
were wholesale massacres, and the repub- 
lican intellectuals who fell into Franco’s 
hands were virtually exterminated. Those 
who were thrown into prison endured a 
living hell which might well have made 
them envy those who had been killed and 
their sufferings ended. Franco’s rule in 
Spain after the war was over literally made 
Hitler’s peacetime Germany seem a para- 
dise of humanitarianism and idealism. 

The book contains a good account of the 
bravery and heroism of the Spanish re- 
publican underground in both Spain and 
France after the Spanish Civil War and 
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during the European war in France. The 
efforts of the scattered republican refugees 
to carry forward their campaign to the 
ultimate recapture of the government of 
Spain are clearly described. 

The best reception of the republican 
exiles was extended by Mexico and Soviet 
Russia. Both the sufferings and the hopes 
of the exiles are well set forth. 

The book is likely to stir hot indignation 
against the Franco regime in the minds of 
those who love liberty. But it is well to 
observe due restraint and to understand 
that the greater the foreign criticism of 
Franco, the stronger his hold on Spain is 
likely to become. That has been the main 
mistake of our diplomacy and propaganda 
with respect to Spain in recent years. 

HARRY ELMER BARNES 
, Cooperstown, N. Y. 


Barrou, Ropert O. Shinto: The Uncon- 
quered Enemy. Japan’s Doctrine of 
Racial Superiority and World Conquest 
with Selections from Japanese Texts. 
Pp. xi, 239. New York: The Viking 
Press, 1945. $2.75. 


The contents of this work are no less 
thought-compelling than its title—and the 
author-compiler is to be felicitated upon 
so fortunate a choice of title. In ninety- 
one pages a competent survey of Nipponese 
history, and the cornerstone thereof, is 
given with which all students (Oriental as 
well as Occidental) of international rela- 
tions, and most particularly the policy 
formers of the Western world, should ac- 
quaint themselves. Wisely does Mr. Bal- 
dou in his opening paragraph direct atten- 
tion to the fact, too little comprehended, 
that when the United States and the Brit- 
ish Commonwealth of Nazions were forced 
into war with Japan “. . . we were oppos- 
ing our ideals of the equality of man, of 
selfgovernment, of freedom, and of peace, 
to powerful and contradictory ideas which 
must be charged with much of the re- 
sponsibility for Japan’s aggressive mili- 
tarism—the Shinto conceptions that the 
islands of Japan, the people, and their 
ruler are divine, that their mission is to 
conquer the world, and that all peoples owe 
homage to the divine emperor whose au- 
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thority is absolute.” Wisely also does Mr. 
Ballou call attention to the fact of the 
much greater antiquity of the civilizations 
of the Chinese, the Hindus, the Jews, and 
the peoples of Mexico and Central Amezica, 
than of the civilization of the Nipponese. 

One of the most interesting aspects of 
the historical survey—although it might 
well have been carried considerably further 
—is the comparison of the divergent de- 
velopments by the Chinese and the Japa- 
nese of similar, or at times identical, ideas 
and institutions; for example, the central 
thought of hakko ichi-u. 

The central thesis of the study is that of 
warning the American people of the dan- 
gers, present and future, inherent in the 
principle of satset itchi—the unity of 
Shinto and the modern Japanese state— 
and of the fact that little if any progress 
has demonstrably been made thus far in 
weakening the system of thought which 
has been so dangerous to the peace of the 
world during the past few years and to 
China during the past two generations. 
Next to this, Mr. Ballou’s chief contribu- 
tion is his analysis of the possibilities con- 
tained in the non-state Shinto systems of 
thought as a means of educating the Japa- 
nese people hereafter: “. . . we must not 
make the mistake of including among our 
objectives for extermination those who may 
be among our best allies—members of the 
[thirteen] Shinto sects,’ which number 
some 17,000,000 adherents. A program is 
advocated by which during a quarter of a 
century “a corps of the best scholars avail- 
able in the world and a large and efficient 
staff”? might, by use of sectarian Shinto 
concepts, educate the Nipponese away from 
the aggressive state Shinto concepts which 
have wrought so much damage to both 
Japanese and non-Japanese. 

For those who may agree or disagree 
with the author’s suggestion—and it is one 
to which General MacArthur and his col- 
leagues might well give careful considera- 
tion—the mass of “selections from Japa- 
nese texts” referred to in the title above, 
which exceed in number of pages the his- 
torical analytical essay, offer abundart food 
for thought. 

HARLEY FARNSWORTH MacNa 

University of Chicago 
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ABRAHAMSEN, Davip. Men, Mind, and 


_ Power. Pp. viii, 155. New York: Co- 
lumbia University Press, 1945. $2.00. 


At the close of the hearings on punish- 
ment of war criminals before the House 
Committee on Foreign Affairs, some com- 
mittee members professed their interest in 
discussing more fully the “psychological 
approach,” especially with the “Norwegian 
witness” (Hearings, p. 89). The witness 
in question was Dr. Abrahamsen, formerly 
psychiatrist with the Department of Justice 
in Oslo, and now associated with Columbia 
University. Here he has supplemented his 
all too brief legislative testimony with a 
longer essay on the making—and unmaking 
—of the “Nazi mind” (p. 6). Reading the 
little book leaves one with a reinforced con- 
viction that psychiatry and politics admit 
of a fruitful alliance. Perhaps it is still 
greater praise to say that the author has 
managed to conceal his learning under a 
most becoming cloak of popular writing— 
a rare feat indeed. 

In seeking an explanation of the “riddle 
of the German spirit,” Dr. Abrahamsen 
suggests that in the course of her history 
Germany became “maladjusted” and thus 
unable to “fit herself into the world” (p. 
11). The maladjustment arose from an 
“emotional attitude” compounded of “hero 
worship, lust for power, force, submissive- 
ness, seclusion, and romanticism” (p. 16). 
The question “why Germans became Nazis” 
therefore finds a simple answer—‘their 
minds have been prepared for this choice” 
(p. 33). The main part of the book is de- 
voted to psychological character sketches 
of such “maladjusted persons” (p. 52) as 
Hitler and some of his lieutenants, Quisling 
(“Abnormal Messiah”), and Laval (“The 
Man with the Janus Face”). A conclud- 
ing section outlines the author’s program 
Tor “remolding the minds of the Germans” 
on a definitive scale, including widespread 
use of “psychiatric social clinics” (p. 151). 

As+an engaging reconnaissance into the 
jungle of political motivation, the book has 
considerable merit. It is much less satis- 
factory as a demonstration in methodology. 
The range of utilized data is quite limited, 


and often conjecture substitutes for fact. | 


How far analysis ought to be pressed was 
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shown fifteen years ago in Lasswell’s Psy- 
chopathology and Politics. Moreover, Dr. 
Abrahamsen appears both too quick: and 
too sure in his conclusions, quite at vari- 
ance with such studies as that by P. 
Kecskemeti and N. Leites entitled Some 
Psychological Hypotheses on Nasi Ger- 
many (Library of Congress, 1945). 
FRITZ MORSTEIN Marx 
Washington, D. C. 


CHANDLER, ALBERT R, Rosenberg’s Nagi 
Myth. Pp. ix, 146. Ithaca, New York: 
Cornell University Press, 1945. $1.75. 


The writings of the “philosopher” of 
Nazism, Alfred Rosenberg, are known only 
at third hand in this country. Rosenberg’s 
principal work, Der Mythus des 20. Jahr- 
hunderts, first published in Munich in 
1930, ranked only second in importance to 
Hitler’s Mein Kampf in the Third Reich. 
It was made required reading in all educa- 
tional institutions, and any criticism of it 
was made a punishable offense. Copies of 
this work are still rare in the United 
States; for this reason, among others, Pro- 
fessor Chandler’s exposition and criticism 
of the main features of Rosenberg’s doc- 
trine as expounded in Der Mythus is to be 
welcomed. 

As was to be expected, there can be 
little doubt left after reading the present 
volume (and, I daresay, still less after 
reading the 701 pages of the latest edition 
of the original) that from beginning to end, 
Rosenberg’s book is nothing but a tissue of 
vicious rubbish. Modeled as ít is on Hous- 
ton Stewart Chamberlain’s Foundations of 
the Nineteenth Century, it may be beste 
described in the words which John Oake- 
smith applied to Chamberlain’s monumen- 
tal imbecilities: “It is false in its theories; 
ludicrously inaccurate in its assertions; 
pompous and extravagant in its style; in- 
solent. to its critics and opponents... . 
He frequently uses the term ‘lie’ and ‘liar’ 
of others, while claiming that he is himself 
constitutionally incapable of lying . . . he 
is a violent and vulgar charlatan all the 
time. We say, and say it deliberately, that 
he is the only author we have read to 
whose work Sydney Smith’s phrase, ‘the 
crapulous eructations of a drunken cob- 
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bler} could appropriately be applied.” 
(Race & Nationality, p. 58.) 

Like Chamberlain, Rosenberg was a fa- 
natic who was quite sincere according to 
his lights, lights which did not exclude 
stooping to the most blatant dishonesties. 
No man went further than Rosenberg in 
deliberately preparing his readers’ minds 
for the mass murders which the Nazis 
have committed. This is brought out very 
clearly in the present volume. 

In addition to the analysis of Der 
Mythus, Professor Chandler provides the 
reader with a résumé of The Protocols of 
Zion, and an account of the criticism by 
anonymous German Catholic scholars, in 
Studien zum Mythus des 20. Jahrhunderts, 
of Rosenberg’s book, together with an 
analysis of his evasive reply. 

In his epilogue, Professor Chandler ap- 
propriately points the moral of such works 
as Rosenberg’s for the United States. 
“Eternal vigilance,” he writes, “is the price, 
not only of liberty, but of truth and hu- 
manity; and that vigilance must be di- 
rected, not only to the passive defense of 
those values, but to their active propaga- 
tion.” 

M. F. Asuitzy Montacu 

Hahnemann Medical College and 

Hospital, Philadelphia 


VANSITTART, THE Rr. Hon. Lord. Bones 
of Contention. Pp. vi, 157, viii. New 
York: Alfred A. Knopf, 1945. $2.75. 


Lord Vansittart’s thesis in this collec- 
tion of essays and speeches :s that we 
should not give Germany any opportunity 

eto rearm for a third German world war. 
He manages to make this proposition look 
like a bone of contention by using very 
strong language in laying the blame for the 
last two wars on the nature of the German 
people (though most of the time it would 
seem to be a sociological rather than a bio- 
logical argument). Antagonism is height- 
ened by occasionally approaching the prob- 
lem of peace as if it consisted primarily of 
preparing a punishment to teach the Ger- 
mans that war does not pay (though in 
many other’ places the author shows him- 
self perfectly aware that this could only 
appear to the Germans as a punishment 
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for losing rather than. for waging wars). 
Especially antagonizing is his supersensi- 
tiveness which makes him see militant 
Pan-Germanism in every suggestion, even 
by anti-Nazi refugees, which shows any 
concern for almost any section of the Ger- 
man people. Nevertheless, the main propo- 
sition is perfectly reasonable, even though 
it is rather obvious and unexciting at the 
present stage. The book also contains a 
fine dissection of the prewar appeasement 
of Hitler, as well as some manifestations of 
uneasiness at the recent appeasement of 
Stalin, also at the expense of small na- 
tions. 

Lord Vansittart’s phobia of evervthing 
German is supported by the fact that the 
majority of the German people were suc- 
cessfully frightened and bribed into effec- 
tive and loyal co-operation with the Nazi 
machine. He sees, too, that the class 
struggle interpretation of Nazism is almost 
pure nonsense, and perceives that national- 
ism has in Germany (as everywhere else) 
shown itself much more effective than 
class solidarity. But he stops short of 
drawing from the Nazi experience the les- 
son that man is a dangerous animal that 
can, in certain conditions, be induced to 
condone and participate in cruelties, op- 
pressions, and atrocities that we normally 
do not like to think of. He draws this les- 
son only for the Germans. 

This is perhaps better than believing that 
only Nazis, who are in some way abnor- 
mal, can be responsible for bringing about 
war or other sources of mass suffering. 
But it is still a dangerous attitude, because 
it means closing one’s eyes to threatening 
calamities where these do not come from 
Germany. Surely the danger of another 
world war is not to be found in the revival 
of a powerful military Germany. Nobody 
is thinking of allowing that. And it will be 
little comfort that survivors of tke next 
war may be able to find endless quctations 
from ancient writers who did not like, say, 
the Russians. E 

The danger of Vansittartism does not lie 
in what is actually proposed; there can be 
no really serious quarrel about the perma- 
nent disarmament of Germany. The dan- 
ger lies in the way it hampers measures to 
prevent the next war, by concentrating at- 
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tention on preventing the one that is now 
over. 
Appa P. LERNER 
New York City 


Montacv, M. F. Asniey. Man’s Most 
Dangerous Myth: The Fallacy of Race. 
Pp. xiv, 304. New York: Columbia 
University Press, 1945. $3.25. 

Dr. Montagu’s thesis is simple: “The 
modern conception of ‘race? has no basis 
in scientific fact, nor in any other kind of 
demonstrable fact. It is pure myth, and 
it is the tragic myth of our tragic era.” 

This point of view is by no means new. 
During the last decade there have been a 
dozen books which have served as an effec- 
tive antidote to the nonsense of racial ide- 
ology. But this book (a revised and en- 
larged second edition) is by far one of the 
very best on a very vital subject. In brief, 
convincing chapters the author presents a 
scientifc analysis of “race” from the stand- 
point of anthropology, genetics, biology, 
and psychology. He treats the origin of 
the concept of “race”; the genetical theory 
of “race”; “race” and society; biological, 
social, and cultural factors; eugenics, ge- 
netics, and “race”; “race” and culture; 
“race” and war; “race” and blood; “race” 
and democracy; myths relating to the 
America Negro; and the Jews as a “race.” 

Typical of Dr, Montagu’s attractive 
style of writing: “The process of averag- 
ing the characters of a given group, of 
knocking the individuals together, giving 
them a good stirring, and then serving the 
resulting omelette as a ‘race’ is essentially 
the anthropological process of race-making. 
It may be good cooking, but it is not a 
science, since it serves to confuse rather 
than to clarify.” 

This is a first-rate book. It is the work 
of a trained anatomist and a cultural an- 
thropologist, who is well acquainted with 
the vast literature in the field. His inter- 
pretations are sound. His new chapters on 
the American Negro and the Jews as a 
“race” are among the best treatments of 
these subjects to be found anywhere. 

Dr. Montagu’s book should be required 
reading for Congressmen, newspaper edi- 
tors, and all molders of public opinion from 
Westbrook Pegler to Winston Churchill. 
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It is high time that journalists and his- 
torians realize that there is no more a, 
“German race” than there is an “Amreri- 
can race,”-and that there is no more a 
“Jewish race” than there is a “Catholic 
race.” 
Louis L. SNYDER 
The College of the City of New York 


HUNTINGTON, ELLSWORTH. Mainsprings 
of Civilizarion. Pp. xii, 660. New York: 
Jobn Wiley and Sons, Inc., 1945. $4.75. 
Ellsworth Huntington has long beef 

known for fertility of hypotheses relating 
to climatic and geographical influences on 
man and his activities, and for the inge- 
nuity with which he supports them. This 
new work is a sort of “résumé of the au- 
thor’s life work.” Its purpose is “to ana- 
lyze the role of biological inheritance and 
physical environment in influencing the 
course of history.” In many passages the 
author pays his respects to a third factor, 
culture, but he apparently plans a still 
more definitive work synthesizing all three 
factors, any one of which may, in certain 
situations, be of predominant importance. 
He differs from the extreme racialists on 
the one kand and the extreme cultural en- 
vironmentalis-s on the other. He empha- 
sizes the importance of heredity and selec- 
tion within broad racial groups and of 
climatic variations in explaining the rise 
and fall of civilizations and their varied 
epochs. 

After noting the world-wide unity of 
present-day civilization, and after assert- 
ing that such particular events as a-famine, 
a migration, cr a man of genius may exert 
an effect on the course of civilization, the ə 
author presents, all too briefly, a theory of 
historical determination. One gathers that 
he does not gc so far as Spencer-Sumnerian 
evolutionism, which held that man ad- 
vances most rapidly when he makes no spe- 
cial effort to do so, “letting social progress 
go on unhindered.” He resorts, however, 
to such vague and mystical phrases as “the 
general direction toward which the forces 
of history are tending” and “the basic evo- 
lutionary urge.” The bishops used to 
argue that God would bring things out all 
right in the long rum; and Spencer was 
suré evolution would do the same. Hunt- 
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ington might well clarify his position 
further. 

It'is impossible more than to hint at the 
rich contents of the succeeding two parts, 
“Heredity” and “Physical Environment 
end Human Activity” in 28 chapters. The 
work is almost encyclopedic in range, 
crammed with research data ir support 
of ingenious postulates and far-reaching 
speculations. As in previous work, Hunt- 
ington, very properly so it seems to the 
reviewer, emphasizes the role of heredity 
and selection, often in conneczion with 
migration, in producing stocks of unusual 
capability. In addition to recasting some 
of his best work on climatic influences, he 
has included two intriguing and even en- 
trancing chapters on diet and five on vari- 
ous climatic cycles. These latter are one 
of the two most distinctive additions to 
previous work and can be evaluated only 
by an expert in that field. 

The other distinguishing feature is the 
advancement of the concept of the “kith.” 
This is defined as “a group of p2ople rela- 
tively homogeneous in language and cul- 
ture and freely intermarrying with one an- 
other.” This definition falls somewhat 
short of precision because it fails to em- 
phasize what the author emphasizes, 
namely, the biological differentiation of the 
kith from other population groups. The 
kith marries freely only within kith limits 
—not outside them. To remain a “kith” 
it must practice endogamy. It is a group 
set apart by both cultural and genetic dif- 
ferentiation. It represents a certain segre- 
gation of genes and gene combinations, 
good or bad. This, as the author explains 

®(pp.- 147-48), means only that the kith 
average varies from the humah norm. 
above or below. Such differentiation, 
moreover, is the result of stock purificatior. 
by rigorous selection and gene segregation 
through endogamous mating. These proc- 
esses are clearly established as scientifically 
sound, and it is high time that their sig- 
nificance be given more adequate recog- 
nition in sociological literature. 

This is an extremely useful term and 
should find its way into wider usage. We 
need it in connection with discussions of 
racial problems, especially racial differ- 
ences. These differences are not those of 
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pure races but of the relative frequencies 
of certain genes and their combinations. 
The Puritans thus constituted a kith well 
down into New England history. Other 
kiths examined by Huntington are the Ice- 
landers, the Newfoundlanders, the Quakers, 
the Jews, the Junkers, the Parsis, the 
Manchus, and various desert and nomadic 
groups. .These pages are, on the whole, 
convincing. The author avoids dogmatism, 
but by sheer weight of the evidence pre- 
sented he establishes his contention that 
purely economic or culturistic explana- 
tions are not enough. It seems probable 
that more adequate methods or more com- ' 
plete data may be forthcoming to test these 
pioneer findings. 

Here, indeed, is the main source of doubt 
as to the validity of some of these find- 
ings. Often, much seems to rest on the 
relative frequency of a few names, scat- 
tered bits of historical reference, or a 
change of a few degrees of temperature. 
We may hope that some day the impor- 
tance of adequate facilities for research in 
the social sciences will bring into existence 
the vast co-operative research institutions 
needed to throw a certain light on the 
dynamics of civilization. 

FRANK H. HANEINS 

Biarritz American University 


BUCHANAN, Norman S. International In- 
vesiment and Domestic Welfare. Pp. 
xvi, 249. New York: Henry Holt & 
Co., 1945. $2.75. 


Postwar economic policies canrot be 
soundly established unless based on a clear 
understanding of the essential el2ments 
that compose the postwar international 
problem. That the key elements are not 
clearly understood is accepted by Profes- 
sor Buchanan as implicit in many current 
proposals seriously discussed and set forth 
as a basis for international reconstruction 
policy. The author subjects to, close 
scrutiny the views of those who blandly 
assume that by making large dollar sums 
available to the world at large the United 
States can assure good will for its2lf and 
prosperity for the beneficiary nations. 
This school of thought looks upon interna- 
tional investment—presumably as an end 
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in itselfi—as a “universal passport” to 


‘ 


higher standards of living. 

The wartime destruction of capital re- 
sources in many of the world’s industrial 
areas, focuses particular attention on for- 
eign investment policy. Since the re-estab- 
lishment of national output is fundamental 
to permanent economic reconstruction, it is 
the restoration of productive capital in 
weakened nations, rather than consump- 
tion capital, that requires immediate con- 
sideration. A large part of real capital 
consists, however, of items which can be 
produced only with domestic economic re- 
sources. If foreign funds are utilized pri- 
marily for restoring real capital resources, 
the foreign exchange requirements cannot 
be adequately met in the process. More- 
over, since many goods are not capable of 
entering into international trade, invest- 
ment abroad cannot contribute to the do- 
mestic welfare—of the lending country— 
to the same degree as an equivalent amount 
of domestic investment. Within this gen- 
eral pattern of analysis the author suc- 
ceeds very well in delineating the basic 
issues. 

Though advocating this country’s adher- 
ence to the Bretton Woods agreements, the 
author asks for caution when we consider 
foreign lending in excess of our contribu- 
tion to the Fund and the Bank. The means 
of repayment, and transfer would fall 
short, and the attainment of a high na- 
tional income could not be clearly en- 
visaged within any program for extensive 
foreign investment. The author offers the 
alternative that additional dollars be put 
into foreign hands through a deliberate na- 
tional stockpiling program, justification for 
which is strengthened by the approaching 
exhaustion of many of our minerals and 
other national resources. 

International Investment and Domestic 
Welfare is a significant contribution to our 
economic literature at a time when impor- 
tant decisions in international economic 
policy confront the American people. Its 
importance lies less, perhaps, in the au- 
thor’s conclusions (too many of the issues 
are relative rather than absolute in their 
quantitative implications) than in the net- 
work of related questions posed and sub- 
jected to analysis. 
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The reviewer shares the author’s concern 
over the view, rather freely advanced, that 
extensive foreign investment can achieve a 
commensurate degree of good will and 
higher living standards. He believes, how- 
ever, that Professor Buchanan assumes a 
postwar world economy less dynamic than 
that which a prosperous America migat 
conceivably galvanize into being under the 
stimulus of a carefully planned interna- 
tional investment program and interna- 
tional agreement assuring the removal ef 
all forms of restrictive trade devices. 

Amos E. TAYLOR 

Bureau of Foreign and Domestic 

Commerce, Washington, D. C. 


Mosax, Jacos L. General Equilibrium 
Theory in International Trade. Pp. xiii, 
187. Bloomington, Ind.: Principia Press, 
1944. $2.50. 

A general account of a mathematical 
study must necessarily be brief and some- 
what superficiel. It should therefore be 
clearly stated at the outset that Mr. 
Mosak’s book is very good indeed and that 
difficulties in reading are made pleasant by 
an almost aesthetic satisfaction derived 
from the compact logic of the reasoning. 

Step by step Mr. Mosak leads the reader 
from the most familiar ground of the 
“Equilibrium of Exchange for an Indi- 
vidual” (Ch. I} under static conditions to 
the “Market Equilibrium in an Interna- 
tional Economy” (Ch. VIII) under dy- 
namic conditions. The path leads in the 
first part, which deals with static equilib- 
rium theory, via exchange equilibrium in a 
closed economy to exchange equilibrium in 
an international economy. A chapter con- 
sidering the classical two-commodities-two- 
countries case follows. The part ends with 
a consideration of the general equilibrium 
of production in international trade. 

The second part of the book deals with 
intertemporal equilibrium theory. It con- 
siders successively planning by individual 
consumers and entrepreneurs, market equi- 
librium in a closed economy, and marketing 
equilibrium in an international economy. 
The presence of risk is compared with the 
existence of subjective certainty. 

Mr. Mosak bases his reasoning on the 
technique developed by J. R. Hicks. The 
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most important theoretical limitations of 
the book are self-imposed: Mr. Mosak 
omits a “systematic treatment of... 
imperfect competition ...and sequence 
analysis” (p. 3). Nevertheless, the book 
contains more than is customary in a book 
on international trade. Twice, for example, 
the question of a zero rate of interest is 
discussed. In the second case, the equi- 
librium rate of interes, is greater than 
zero if “an additional dollar of current in- 
put adds more than a dollar to the ex- 
pected value of output” (p. 141). It may 
be debated, however, whether this can be 
considered strictly an equilibrium assump- 
tion. There is also some Keynesian dis- 
cussion when, for example, on p. 154 Mr. 
Mosak finds unemployment with flexible 
wage rates possible in equilibrium. 

There is, of course, no “applied” part to 
the book. Nevertheless, a number of obvi- 
ously practical results follow from the 
theoretical discussion. To mention only 
two: It has not usually been pointed out 
that there are direct defiationary effects 
which make a tariff stimulus even in the 
short run and even without retaliation by 
other countries a measure of doubtful wis- 
dom (pp. 172-73). And Mr. Mosak’s con- 
clusion that “countries cannot immunize 
themselves” against booms and depres- 
sions from the outside “by adopting a sys- 
tem of free exchanges” (p. 178) is clearly 
relevant to the discussion of postwar ex- 
change rates. 

W. F. STOLPER 

Swarthmore College 


BEARD, CHARLES A. The Economic Basis 
of Politics. Pp. 114. New York: Al- 
fred A. Knopf, 1945. $1.75. 

In 1922 Charles A. Beard published The 
Economic Basis of Politics, a volume which 
contained the lectures he had delivered 
at Amherst College in 1916. The book 
was greeted with widespread acclaim, and 
justifiably, because it summarized with ad- 
mirable brevity and clarity not only the 
arguments of Aristotle, Machiavelli, Locke, 
Madison, Webster, and Calhoun to prove 
that politics “sprirgs inevitably, relenz-. 
lessly out of economics,” but also many 
significant facts of English, French, and 
American political experience which strik- 
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ingly illustrate the theory. With deftness 
the author cut through the verbalisms of 
the Manchester school and the equalitarian 
followers of Rousseau and laid bare the 
hard facts of economic diversity among 
men and classes of men—fatts which 
largely determine the character and shape 
of politics. 

Now the book has been reissued with 
the addition of a long chapter devoted to 
the “Economics and Politics in Our Revo- 
lutionary Age.” It is evident from a read- 
ing of this chapter that the impact of the 
events of the last quarter-century upon the 
mind of Dr. Beard has been very great. 
Although he continues to maintain his basic 
belief in the correctness of Madison’s doc- 
trine that out of the diversity of men’s eco- 
nomic interests arise their convictions with 
regard to politics, he now emphasizes, at 
least more than formerly, the influence of 
politics upon economics. It appears to 
him that the political man and the military 
man now threaten the economic man. It 
would perhaps not be urfair to say that 
this chapter might be entitled the “Politi- 
cal (or Military) Basis of Economics.” 

Certainly an examination of the signifi- 
cant events between the zwo wars in Rus- 
sia, Germany, Italy, and the United States 
furnishes much evidence supporting this 
thesis. In every country there is an in- 
crease in governmental regulation and con- 
trol in spheres formerly left to the private 
government of economic groups. This 
necessarily calls into being an increasingly 
large governmental personnel. The num- 
ber of those receiving favors through gov- 
ernmental activity is doubtless larger than 
before. The author cites particularly la- 
bor, agriculture, business, and government 
employees. This seems to Dr. Beard to 
be fraught with danger to constitutional, 
“that is, limited government.” Perhaps the 
most striking “formula” in his summary is 
the following: “If there is no individual or 
group economic interest possessing a high 
degree of independence as agairtst the 
state, despotism will supplant constitu- 
tional government and then run its own 
historic course.” 

It is doubtless true that governmental 
Tegimentation limits the liberty of some. 
But so does regimentation by private indi- 
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viduals and groups In this day of compli- 
cated economic interrelationships among 
all peoples, and the increasingly concen- 
trated power of economic groups, it is no 
longer a question whether we shall or shall 
not be regimented. It is rather, who will 
do the regimenting, the government or 
private individuals. The controls exercised 
by the latter have caused the widespread 
demand for the former. Government un- 
der free elections and universal suffrage 
continues to reflect the pressures brought 
to bear upon it by men differing in their 
political beliefs and actions because of what 
they conceive to be their economic inter- 
ests. Perhaps the changes we recognize 
in the direction governments take come 
largely because new economic groups are 
beginning to do what the more econom- 
ically favored groups have always done. 
Of course, if everyone is made a peer, no- 
body will be a peer. Perhaps Rousseau 
was a farsighted prophet. 
ELMER D. GRAPER 
University of Pittsburgh 


MerrIAM, CHARLES E. Systematic Poli- 
tics. Pp. xiii, 348. Chicago: University 
of Chicago Press, 1945. $3.75. 

In a sense, this book may be regarded 
as a summary of such earlier studies by 
Dr. Merriam as New Aspects of Politics 
(1931), Political Power: Its Composition 
and Incidence (1934), Prologue to Politics 
(1939), The Role of Politics in Social 
Change (1936), and The New Democracy 
and the New Despotism (1939). But it is 
more than this. Although Dr. Merriam 
promises us further studies of questions 
raised here, Systematic Politics is a pretty 
thoroughgomg rethinking of the standard 
categories of political science by a man 
whose career has combined to an excep- 
tional degree opportunity for reflection 
with active and varied participation in pub- 
lic affairs. All the old stand-bys are here— 
sovereignty, law, federalism, justice, wel- 
fare, nationalism, security, and so on—and 
they are discussed with full knowledge of 
their hoary history and their perennial 
power to evoke emotional responses; but 
their treatment is redeemed from the 
stodgy and the conventional by Dr. Mer- 
riam’s wide acquaintance with the con- 
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tributions made by other disciplines to the 
more acute study of politics. His refiee- 
tions on the possible significance of recent 
work in economics, psychology, statistics, 
anthropology, and geography to the tasks 
of government make the book one that 
is full of suggestions and “leads,” even 
though there is no time to explore more 
than a few of them adequately. Thus, 
there are some very acute analyses of such 
concepts as aristocracy, democracy, vio- 
lence, security, and freedom, and these 
analyses seem to the reader to compel a re- 
examination of much that is pat, “smart,” 
and superficial in the current thinking of 
both Left and Right. 

A few of these suggestions may be listed. 
(1) There is constant emphasis on the 
fact that there is in the world much pri- 
vate as well as public—or “governmental” 
—government, with the result that although 
the state’s sovereignty as a co-ordinating 
power remains unique, much real govern- 
ment is conducted on the basis of personal 
and group “psychology.” (2) Democracy 
is not dependent upon any particular form 
of industrial or economic organization, or 
necessarily upon the persistence of small 
territorial units. (3) Democratic govern- 
ment may become a more difficult enter- 
prise in the future, but there is no good 
reason to despair of devising new methods : 
for making it work in a changed environ- 
ment. (4) In spite of a war in progress 
and the possibility of future wars, violence 
as a method of rule is declining in impor- 
tance, and a jural order in the world is not 
beyond our reach in our own time. If this 
view and Dr Merriam’s trust in better ad- 
ministrative machinery in the state of the 
future seem to some too optimistic, it must 
be conceded that they are defended per- 
suasively and with great cogency and 
wealth of illustration. The „book should 
be an eye opener to those nurtured in Sidg- 
wick, Seeley, and Garner, and no teacher 
can safely neglect it. 

Lane W. LANCASTER - 

University of Nebraska ‘are 

ers 


_Lewisoun, Sam A Human Leadership ire 


Industry: The Challenge of Tomorrowe 
Pp. viii, 112 New York: Harper &. 
Bros., 1945. $2.00. s 
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Books about labor-management relations 
by owners and managers of industrial or- 
ganizations ordinarily devote a boring 
amount of space to moralizing about the 
iniquities of the “opposition.” And trea- 
tises by labor leaders usually have the 
same weakness; they differ chiefly in the 
selection of those who are said to be 
iniquitous. 

The present book by ar. industrialist, a 
past president of the American Manage- 
ment Association, avoids such futilities by 
emphasizing some of the realities of inter- 
personal and intergroup relations. “The 
real difficulty of labor relations,’ he be- 
lieves, “has been one of neglect. Execu- 
tives have treated the question of human 
organization as a minor matter, not as a 
major problem.” Rather than recriminat- 
ing the “opposition,” he takes the position 
throughout that “the only limits in achiev- 
ing results applied to industrial relations 
and other problems of management are his 
{the industrial employer’s] intelligence, 
ability, and good will.” Stated otherwise, 
“any program for improving management 
must be preceded by an analysis of the 
ideas, obsessions, prejudices, if one will, of 
this executive personality.” 

While some of the author’s terms are not 
too happy from the standpoint of the social 
scientist or the psychologist, their evident 
meaning as he uses them reveals a striking 
depth of understanding of both psychology 
and social processes. Especially interest- 
ing are his chapters on “The Mind of the 
Employer” and “Harmonizing Unionism 
With Industrial Effectiveness.” 

Among other things, Lewisohn illus- 

*trates that autocratic methods are not con- 
fined to “capitalism,” ard advocates that 
the occurrence of such traits be studied 
objectively in terms of causes and conse- 
quences Only thus does he see any 
chance to minimize autocratic tendencies 
in employer-employee and other human re- 
lations. He is also able to see the human 
nterests and drives behind such superfi- 

“ties as money. “The politician,’ he 

2s, “accumulates umis of political 
ver—votes and patronage—much as the 
sancier accumulates units of economic 
‘ower—~money and the right to hire and 
are.” 
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The book has obviously been long in the 
process of development. Lewisohn says 
that some of it dates back to his book, 
The New Leadership in Industry, published 
in 1926. As it now stands, it represents a 
sincere and careful effort by an industrial- 
ist to think through in an abjective fashion 
some of the most serious problems facing 
American industry and the American peo- 
ple. 

ALFRED McCiunc LEE 

Wayne University t 


Dmocxk, MARSHALL E. The Executive in 
Action, Pp. ix, 276. New York: 
Harper & Bros., 1945. $3.00. 


Mr. Dimock has undertaken to write a 
difficult kind of book, and he cannot be 
blamed if he has not entirely succeeded 
where others have also failed. He has 
stated his purpose to “answer in detail the 
question: What does the operating official 
do?” He has tried to steer between a 
textbook and a case study, “to combine 
general explanation with concrete experi- 
ence.” Especially, he hes tried to show 
the universality of the problems of large- 
scale management—a task for which his 
prewar studies of “the organization and 
management of some of the country’s larg- 
est industrial concerns” at close range 
should peculiarly fit him 

Yet it is not till one hundred pages have 
gone by that a significant example is ad- 
duced from business management. The 
central story is how Marshall E. Dimock, 
starting from scratch, organized and ad- 
ministered the Recruitment and Manning 
Organization for the War Shipping Ad- 
ministration. As a lifelong student of ad- 
ministration, Dimock is able to recount 
this story with a self-conscious sophistica- 
tion that many executives lack. But the 
movement back and fortn between specific 
episodes in the wartime story of R.M.O. 
and principles of executive action is diff- 
cult to maintain, and halfway through the 
book Dimock pretty well abandons it, so 
that the approach becomes that of the 
textbock, after all. 

Dimock stresses over and over the need 
for “balance” in the executive: this is an- 
other way of recognizing the polarity of 
human thought and action. The balance 
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is between too much centralization, too 
much decentralization; too many rules, too 
much tax organization; seniority versus 
recognition of merit (there is a whole page 
of a “series of seeming dilemmas” on pp. 
228-29). Since different persons find their 
points of balance differently, there is un- 
happily a Dale Carnegie quality in much 
writing about the executive, that Dimock 
has not been able to escape. It is helpful 
(though textbookish) to paint the dilem- 
mas, but not helpful to say that common 
Sense or intuition will show the points of 
resolution, 

Dimock’s observations and experience 
lead to his key thought: “Let’s concen- 
trate more on executive leadership and co- 
ordination and put administrative facilita- 
tion and central controls, now our chief in- 
terest, in their proper perspective.” He 
warns the executive against surrounding 
himself with staff advisers who will stand 
between him and operations: he is proud 
that in R.M.O. he put half his time into 
direction of the field operations. Equally 
thoughtful administrators have told me 
that they found that they had to spend 
two-thirds of their time on external rela- 
tions—substantiating Donald Stone’s defi- 
nition of the role of the administrator: 
creating an environment in which his sub- 
ordinates can do their, work. 

I wonder if Dimock realizes the cumula- 
tive impact of the number of activities 
that he says cannot be delegated—that 
only the chief can perform supervision, 
public relations, planning, and the like. It 
is hard in management literature to avoid 
painting a superman: there cannot be 
enough hours in the day or enough units 
of nervous energy in any man to encom- 
pass all the stated responsibilities. I some- 
times think the effect is to depress the 
reader, rather than to encourage him. 

Dimock belongs in the good company of 
Follett, Tead, and Gaus, in saying that 
“institutional arrangements remain in bal- 
ance only when the mechanical aspects of 
organization are adequately combined with 
the psychological foundations of human 
behavior.” He reveals many shrewd in- 
sights He sees how the insecurity of a 
chief executive can damage the whole net- 
work of relations; he is aware of the 
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delicacy of this network, how some parts 
of it can be sensed only intuitively, 1 
look forward to the book in which he puts 
his experience in the Recruitment and 
Manning Organization in perspective with 
that of General Motors, American Tele- 
phone and Telegraph, and the other or- 
ganizations that he has had unparalleled 
opportunity to observe and analyze. 
CHARLES S. ASCHER 
New York, N. Y. 


BAKER, Jonn Carmoun. Directors and 
Their Functions, A Preliminary Study. 
Pp. xii, 145. Boston, Mass.: Graduate 
School of Business Administration, Har- 
vard University, 1945. $2.50. 


Dr. Baker’s interest in the subject of 
corporate directors grew out of his exten- 
sive research on executive compensation 
while he was associate dean and professor 
of business administration at Harvard Uni- 
versity. He is now president of Ohio Uni- 
versity. 

This publication is the first in a series of 
studies relating to corporate directors. It 
is primarily concerned with what directors 
do, as determined from a study of a large 
number of industrial corporations whose 
stock is publicly owned and listed on the 
exchanges. A brief summary of the com- 
pany history and a detailed statement re- 
lating to the functions performed by the 
board of directors are given for the follow- 
ing companies: American Tobacco Com- 
pany, Climax Molybdenum Company, Gen- 
eral Foods Corporation, and Standard Oil 
Company (New Jersey). These companies, 
all successful, were chosen because the 
composition of their boards is different. 
They also illustrate various ways in which 
the directors carry out their duties. In 
discussing the American Tobacco Com- 
pany, it was felt by the reviewer that en- 
tirely too much space was devoted to the 
ideas and actions of President Hill. 

The book goes far beyond the common- 
place statement that the directors dete: 
mine policies, appoint officers, and de 
dividends. The various detailed matt 
of policy which directors determine 
stated, and consideration is given to thl 
question as to whether the executive offi 
cers of the company formulate the policies 
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for acceptance by the directors, or whether 
it is actually the board of directors that 
performs this function. The duties of the 
president and the board chairman are 
briefly discussed. The relative merits of 
having “inside” and “outside” directors 
are ably presented. 

Great differences were found in the ways 
in which boards of directors function. In 
most instances it was apparent that the 
particular circumstances and the personali- 
tigs involved were the principal causes for 
these differences. In the final chapter Dr. 
Baker says: “One general and inescapable 
conclusion was clearly illustrated: Direc- 
tors function in many diferent ways and 
yet produce outstanding results. No stand- 
ard pattern need necessarily exist. Pro- 
cedures are dictated by history, tradition, 
personalities, problems, products manufac- 
tured, sales methods, and industry more 
than by preconceived standards.” 

A student of corporate management 
might have guessed that the study would 
lead to the above conclusion; but no one 
should make the mistake of assuming that 
the book need not, therefore, be read. I 
highly recommend it to students of the 
problem, and to executives and directors of 
large corporations. Most boards of direc- 
tors do not function ideally, and perhaps 
much could be learned from the experience 
of others. 

The following healthy trends were found 
by the author: Directors are taking their 
position more seriously than in the 1920’s. 
They are making inquiry as to the nature 
of their duties and liabilities. Many able 
men have turned down directorships either 
“because of fear of liability or because they 
felt that they were unable to give the 
necessary amount of time to the work. 
Directors’ meetings are being better at- 
tended than in the past, and many direc- 
tors who are not executive officers of the 
company give some time and attention to 
the affairs of the corporation even outside 
of meetings. Another hopeful sign is that 
many directors are taking their trustee po- 
sition seriously, and are attempting to look 
after not only the interests of the corpora- 
tion and the stockholders as a group, but 
the welfare of the employees as well. 

As would be expected from the author, 
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the research and writing have been done 
in a scholarly fashion, and there can be no 
doubt that we know more about the sub- 
ject as a result of this book. It is hoped 
that subsequent publications of this series 
dealing with directors will be forthcoming 
in the near future, 
Etvin F. DONALDSON 
Ohio State University 


May, EARL CHAPIN. Principio to Wheel- 
ing, 1715-1945. Pp. xiv, 335. New 
York: Harper & Bros., 1945. $3.00. 
In quite detailed narrative fashion this 

book traces the evolution of the present 

Wheeling Steel Corporation. The account 

begins with the year 1715 when iron works 

were built on the Principio River in Mary- 
land. The author painstakingly traces the 

contribution make by each successive mill 

and each ironmaster up to 1885, when the 

Wheeling Steel Works was formed by a 

consolidation of three iron manufacturers 

and finishers. In 1890 this became the 

Wheeling Steel and Iron Company, which 

thirty years later was combined with the 

Whitaker Glessner Company and the La- 

Belle Iron Works to form the present 

corporation. 

_The book is valuable to anyone inter- 
ested in the developmen: of certain proc- 
esses, such as the continuous cold rolling 
of steel sheets and the making of nails. 
It will interest also students of the history 
of Wheeling. Either the economic analyst 
or the general business historian could, 
however, cheerfully forgo certain passages. 
An example is the explanation of the route 
taken by the National Road, for a portion 
of which one Colonel Moses Shepherd re- 
ceived a construction contract. Prior to 
the award of the contract, the Colonel and 
his wife entertained the road commission- 
ers in their home, at a session which the 
author describes as follows: 

“A moment later the commissioners were 
being presented to the truly beautiful Mrs. 
Shepherd, effectively posed before the deli- 
cately carved mantelpiece. ‘She’s as pretty 
as they told me she’d be,’ whispered Mr. 
Kerr of Ohio as he... glanced quickly 
down at a flowered centerpiece, a combina- 
tion of red roses and blue forget-me-nots, 
then more quickly into two fascinating blue 
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eyes. ... ‘What were you saying about 
road materials?? Mrs. Moses ‘ Shepherd 
asked encouragingly. ‘The road, madam,’ 
Commissioner Williams began, ‘must be 
cleared of all wooded growth to a width of 
sixty-three feet. The roadbed is to be 
thirty-two feet wide... .? ‘How perfectly 
charming!’ chirped the blue-orbed Lydia— 
turning just a little toward Commissioner 
Moore. .. . ‘There will be a gravel top- 
ping for the stone, madam,’ Mr. Moore 
added, his eyes noting the glint in her 
golden hair. .. Lydia beamed archly at 
her visitors.” 

I take this quotation out of context, and 
it is not wholly typical of the book. While 
Mr, May’s volume is not profound, it does 
give a good picture of the Maryland, West 
Virginia, and Ohio regions, especially of 
their early development. The analysis of 
the years before 1900 is done, despite the 
popular style, with a rather scholarly 
touch; that of the last half-century seems 
to the reviewer much less well organized. 
While the book falls short of certain canons 
of business history writing held by N.S B. 
Gras and others, it is still a worth-while 
contribution, and we need more such books 
rather than fewer. Sixteen pages of photo- 
graphs, including specimens of survey maps 
and early ledgers, inserted at page 144, are 
well selected. There is also a surprisingly 
good index. Attractively drawn maps 
adorn the flyleaf and inside cover pages. 

RALPH C. EPSTEIN 

University of Buffalo 


OXFORD UNIVERSITY INSTITUTE OF STA- 
tistics. The Economics of Full Em- 
ployment Pp. vii, 213. Oxford, Eng- 
land: Basil Blackwell, 1945. 12s. 6d. 


It is necessary for an American econo- 
mist in reading this significant book on 
full employment, by six Oxford economists, 
to remind himself that with the exception 
of Hayek and von Mises, who are after all 
transplanted Austrian economists—nearly 
all prominent British writers on employ- 
ment follow Keynesian rather than classi- 
cal economic theory. These six essays, 
which would be characterized as unortho- 
dox in the United States, thus are found 
to occupy something of a middle-ground 
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position in Britain, less traditional than, 
let us say, Henry Clay’s recent paper on 
“War and Unemployment” (Barnett House 
Papers No. 28, Oxford University Press), 
yet not going the full route with Sir Wd- 
liam Beveridge in advocating government 
management to assure full employment. 

The first and second papers, on “The 
Causes of Unemployment” and “Three 
Ways to Full Employment,” present excel- 
lent summaries of alternative current theo- 
ries with respect to the unemploymegt 
problem and its possible remedies within 
the confines of a single nation. 

Paper number 3 on “The Stability and 
Flexibility of Full Employment” and pa- 
per number 4 on “Public Finance—its 
Relation to Full Employment” provide 
further analysis of measures necessary to 
promote full employment within a single 
nation, and comprise a full and cogent 
statement of the Keynesian doctrine. 

Paper number 5 on “The International 
Aspects of Full Employment” is not so 
convincing to this reader. Dealing with 
the complexities presented by “a congeries 
of some scores of sovereign national or re- 
gional units of widely different economic, 
social and political constitution,” subject 
to no world government capable of exercis- 
ing executive controls, it is perhaps natural 
that the program suggested should be in- 
conclusive. 

Paper number 6 on “An Experiment in 
Full Employment Controls in the German 
Economy, 1933-1938” is an honest effort 
to separate out those factors in the Ger- 
man situation which were inherent in- the 
political regime, and to present an analysis 
of a reasonably normal eighteen-months' 
period of full employment in 1937 and 
1938, midway between an earlier period of 
expanding employment and the later period 
of overemployment due to preparation for 
war. 

The mere statement of the task at- 
tempted explains its difficulty and the un- 
certain nature of the conclusions. 

Taken as a whole, this series of papers 
presents a well-rounded analysis of the 
problem of unemployment and the meas- 
ures which must be taken by government 
to achieve full employment. To this re- 
viewer, it is a convincing job. To those 
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less sympathetic with the Keynesian point 
* of view, it should at least prove challeng- 
ing and provocative. 
W. H. STEAD 
Washington, D. C. 


PETERSON, FLORENCE. American Labor 
Unions. Pp. ix, 338. New York: 
Harper & Bros., 1945. $3.00. 


This descriptive summary of outstand- 
eing facts about the structure of labor cr- 
ganizations, their activities, and some of 
their methods is far more than a reference 
book, although this is what the endorsers 
on its jacket seem to emphasize; for Miss 
Peterson has producec a neat, selective, 
readable volume which includes key facts 
of such wide interest that not only the 
special student but any intelligent person 
will enjoy having and scanning it. Even 
tables, charts, and directories are made 
appealing by good classification. For ex- 
ample, a factual chapter on the chief unions 
by industry, showing which are AFL, CIO, 
or Independent, and their jurisdicticn, 
gives a qúick picture which many will ap- 
preciate. 

The treatment is particularly well done 
in Parts II and III dealing with the ways 
in which unions operate and their variety of 
services. The point of view is restrained, 
perhaps because the author is director of 
the Industrial Relations Division of the 
United States Department of Labor But 
the aloofness becomes a handicap in the 
discussion of vital problems of the day. 
For example, the page and a half on juris- 
dictional disputes seems remote ard Ce- 
tached enough to be’ quaint—a comment 
which the reviewer might not have made 
if the subtitle did not say that the book 
would tell how unions work But taking 
cognizance of the inescapable handicap 
that an official of the Government must 
pull his punches—and regarding this ‘as 
perhaps an asset in days when books in 
this field are usually biased pro or con— 
the reviewer commends it for the widest 
reading and use—and he will act on this 
counsel himself in respect to his future 
labor classes. 

HERMAN FELDMAN 

Dartmouth College 
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SHEPARD, Warp. Food or Famine: The 
Challenge of Erosion. Pp. x, 225. New 
York: The Macmillan Co., 1945. $300. 
Mr. Shepard makes his bow to Jacks and 

Whyte for their “first comprehensive study 
of world erosion” and to Hugh H. Bennett 
for his leadership in the technology of 
erosion control. He does not try to tell 
their stories again. But I have not seen 
any other book that so compactly covers 
so meny aspects of one of the great prob- 
lems of the day. Mr. Shepard’s experi- 
ences as forester and teacher at the Lit- 
tauer School of Public Administration, 
combined with a native philosophic bent 
and a passionate concern for his subject, 
enable him to relate the elements of the 
problem in a fresh and original way. 

Thus Mr. Shepard sees “ecological engi- 
neering—a system of land management 
that makes use of nature’s methods of soil 
holding and soil building—as the most im- 
portant revolution in agriculture since 
primitive man domesticated the food 
plants.” But he sees conservation “not 
as a mere problem of technology, but as a 
problem of social engineering.” 

To carry out this mission, education in 
the familiar pattern of the extension serv- 
ice is not enough. it deals only with frag- 
ments bf the problem and leaves it to 
laymen—small farmholders—to try to in- 
tegrate them. “The democratically organ- 
ized, officially responsible land manage- 
ment district with a corps of advisory 
experts is the basic mechanism for the 
scientific reorganization of land husbandry 
and for the control of agricultural produc- 
tion.” Management is thus the key in 
agriculture as it is in industry, and its cost 
must be recognized a3 a production cost 
which more than pays for itself in the im- 
provement of the product. The soil con- 
servation district can become the agency 
through which forests, soil, waters, and 
wild life can all be managed in a pattern of 
private action in the public interest, Here, 
indeed, is a great social invention, like 
rural zoning, fathered by the late George 
Wehrwein. 

Mr. Shepard has evidently rubbed minds 
with his erstwhile colleagues at the Lit- 
tauer School, Hanser and Perloff. He 
faces up to “Financing Land Reconstruc- 
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tion” by pointing out that the program of 
soit restoration and water control is so 
great that it calls for a “sound, long-range 
system of capital investment: the job is 
too big and long-drawn-out to pay out of 
current national income.” Nor can the 
task be done merely as a depression-time 
make-work scheme. Public ownership, pub- 
lic control, a land reconstruction work 
corps, cheap credit, and integral watershed 
development are all elements of his pro- 
gram. The Tennessee Valley Authority is 
a good start, but it has been weak in its 
handling of the water on the land. Mr. 
Shepard is not satisfied with the voluntary 
“grass roots” democracy of TVA; he would 
like to see it built in. He is shrewd also 
to note that the regional authority has its 
peace to make not only with local govern- 
ment, but with the great Federal depart- 
ments. He goes one step beyond David 
Lilienthal in seeing the need for a new 
Federal alignment to co-ordinate a net- 
work of TVA’s. 

While Mr. Shepard has not the answers 
for all the problems raised by the chal- 
lenge of erosion, he has faced up to them 
manfully in a broad-ranging and thought- 
ful book of genuine interest to the social 
scientist. 

CHARLES S. ASCHER 

New York City 


Banery, Josera C. Seaman A. Knapp: 
Schoolmaster of American Agriculture. 
Pp. xvi, 307. New York: Columbia Uni- 
versity Press, 1945. $3.25. 

There seems to be no end to the number 
of biographies of illustrious makers and 
fighters of wars for the annihilation of the 
race of mankind, while books regarding 
men who have devoted their careers to the 
more abundant feeding and clothing of the 
people are all too few. Dr. Bailey has 
done his part to remedy this oversight by 
writing a good biography of one of the 
greater þenefactors of humanity. He ap- 
proaches his task with vigor, enthusiasm, 
and animated style, his greatest handicap 
being the shortage of records regarding 
Knapp’s childhood and early manhood. 
Consequently, he has filled in a number of 
places with accounts of economic and so- 
cial conditions which may have influenced 
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the development of the future agricultural 
leader. For Knapp’s productive years, his - 
writings and the writings of those who 
knew him make for a much more satisfy- 
ing story. 

Knapp received a classical education at 
Union College and then became a teacher 
of mathematics and Latin in an academy. 
Shortly after the Civil War, in a success- 
ful effort to cure a crippled leg, he moved 
to Iowa where he became a farmer, 
preacher, superintendent of a school for 
the blind, stockbreeder, farm journal edi- 
tor, banker, agricultural-college professor, 
agitator for scientific farming, and numer- 
ous other things in succession or several at 
a time. Then he tried land speculation 
with indifferent results, and finally did 
much to raise the South from the ruinous 
sloth of a one-crop agricultural economy. 
Shortly after his death the Smith-Lever 
Act was passed, putting into effect Knapp’s 
decades of agitation for more effective ag- 
ricultural extension work. 

The author is at his best when he sticks 
closest to his theme. When he strays 
away, the reader is likely to get the im- 
pression that Union College was closer to 
Schroon Lake than was the much nearer 
Middlebury College; that the Missouri 
Compromise was in 1850; that Louisiana 
was annexed in 1804; that the Conscrip- 
tion Act of March 3, 1863 exempted school 
teachers from the draft, leading the reader 
to wonder whether Knapp did not actually 
pay commutation or hire a substitute; and 
that JIowa’s population doubled in the 
the editors (p. x) call thirty-four years 
1870’s—all this in a little more than a 
score of pages (23, 26, 27, 37, 45). Even 
“almost a quarter of a century.” Wal- 
lace’s Farm and Dairy of 1874-95 is three 
times referred to as Wallace’s Journal (pp. 
64, 70, 307). The uninitiated should also 
have been informed that the quoted “mas- 
sauger” of page 47 was really a “mas- 
sasauga.” 

The source materials have, in the main, 
been well handled, but not enough care was 
taken to copy quotations faithfully. The 
well-known excerpt from the Morrill Act 
(p. 37) is not absolutely accurate. Then 
on page 89 the inclusion of both “agricul- 
turists” and “agriculturalists” in the same 


Book DEPARTMENT 


eight-line quotation called for a comparison 
.with the source. Knapp used the shorter 
and more acceptable form of spelling in 
both instances, whereas the author clear 
down to page 280 prefers, the more anti- 
quated form. But the search for this fact 
revealed a total of eight errors in this one 
quotation—spelling, unindicated omissions, 
punctuation, and the like. The sense of the 
excerpt was not destroyed, so perhaps, in 
this as well as in other matters, the re- 
viewer is a crank for mentioning it. But 
‘biographers and historians in general will 
inspire greater respect when they take more 
care in such details. 
Frep A. SHANNON 
University of Illinois 


Warp, Leo R. Ourselves, Inc. Pp. x. 236. 
New York: Harper & Bros., 1945. $2.50. 


Professor Ward, as a philosopher at the 
University of Notre Dame, is a passionate 
believer in the religious as well as the ecc- 
nomic and social implications of the con- 
sumers’ co-operative movement. His book, 
describing visits to co-operative societies in 
the Middle West, is propaganda for cc- 
operatives and for religion. As such it 
may stimulate groups in non-co-operative 
areas to co-operate, but it will not give 
them principles of: operation or a factual 
guide. It assumes either that the reader 
has some knowledge of co-operation or that 
he will be stimulated to seek it elsewhere. 
The principles of Rochdale co-operation 
are given, but not elaborated, and some 
facts of Midwest co-ops are reported, but 
incompletely. 

The author holds that “a well-developed 
capitalistic system, schooled into our bones, 
will hardly allow us to be Christians at our 
work”; that the co-op is born for de- 
mocracy; that “dictatorship, absentee lanc- 
lordism or any absentee lordism ... js 
antico-op”; that the movement toward 
statism and the lust for statism are “the 
strongest of all movements and lusts of our 
times,” against which, “if the co-ops have 
any positive energy . . . let them, by the 
grace of God and man, speak and act!” 
Yet the same writer approves on page 95 
of Federal subsistence homesteads, as illus- 
trated by Granger, Iowa. 
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Argument by supposition is used from 
time to time. Thus, a woman critic who 
said co-ops “take the bread from my chil- 
dren’s mouths” is answered in these words: 
“No doubt, the farmers . . . had been put- 
ting bread into her mouth and tke chil- 
dren’s mouths, too, and possibly going 
without enough bread for their own fami- 
lies. Let me be bold and say, Iowa ought 
to go co-op.” (Italics supplied.) Again, 
a modest co-op gain is magnified by sup- 
posing that “if a possible 6 per cent is 
made on the turnover” it would “without 
interest come in one hundred years, to just 
short of ten thousand dollars per femily—~ 
enough to buy for each family a small farm 


“of Iowa land.” 


LELAND J. GorDON 
Denison University 


Waricxt, Lovis B., and Jura H. Macteop. 
The First Americans in North Africa. 
Pp. xii, 227. Princeton: Princeton Uni- 
versity Press, 1945. $3.00. 


It was to be expected that the invasion 
of North Africa in 1942 would revive in- 
terest in the history of America’s first mili- 
tary operations in that area of moze than 
a century ago. Although the Marine Corps 
song kept Americans reminded of the 
young Republic’s action on “the shores of 
Tripoli,’ comparatively few documented 
studies about this period have been avail- 
able. This situation has been altered, not 
only by -the publication of the book under 
review, but also by others such as the 
Naval Documents Related to the United 
States Wars with the Barbary Powers. 

The main thesis of the book is built 
around the colorful figure of ‘William 
Eaton, who was appointed consul to Tunis 
by President Adams in 1797. Before his 
time ic was customary for European na- 
tions to pay tribute to the North African 
sultanates in order to prevent their ships 
from being molested and their crews sold 
into slavery. Following the Revolution, 
American ships were no longer prdtected 
by Great Britain, and the United States 
was forced to make its own arrangements 
for “protection.” This task, which among 
others fell upon Eaton, was distasteful to 
the ex-soldier, and he pleaded with his 
Government to end this system of black- 
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mail by the demonstration of American 
naval might. But naval expansion was not 
a policy of the Congress of Eaton’s day, 
and his plea therefore did not find realiza- 
tion until 1815 (outside the scope of this 
book), when Bainbridge and Decatur de- 
stroyed the position of the Barbary cor- 
sairs. 
Eaton’s stay in North Africa is a curious 
mixture of diplomacy and adventure, in 
which his march across the desert from 
Cairo to Derna is outstanding. With a 
strange assortment of Arab cavalry, a few 
European soldiers of fortune, seven Ameri- 
can marines, and a Pasha whom Eaton 
planned to place on the throne of Tripoli, 
he conquered Derna, thus enabling Barron, 
commander of the American squadron in 
the Mediterranean, to negotiate a favorable 
treaty with the reigning Pasha of Tripoli. 

The book, largely based on Eaton’s 
manuscripts which are preserved in the 
Huntington Library, is a well-balanced and 
well-written account. In analyzing the 
struggle between the “isolationists’ and the 
“interventionists” of Eaton’s days, the au- 
thors appear to have had more modern 
parallels in mind. This modern touch 
makes the book particularly readable. 

H. A. WiescHHorr 
University of Pennsylvania 


SARGENT, Porter. Between Two Wars: 
The Faure of Education, 1920-1940. 
Pp. 608. Boston: The Author, 1945, 
$5 00. 

This book contains selections from the 
introductions to the annual Handbook for 
Private Schools for the period indicated. 
The introductory and concluding chapters 
are new material in which Mr. Sargent 
evaluates the significance of the record. 
The original Handbook introductions were 
addressed primarily to parents to aid them 
in planning their children’s education more 
intelligently, but I suspect Mr Sargent also 
hoped to stimulate some cortical neurons 
in the educators to whose schools the chil- 
dren would go. 

It is difficult to tell how well Mr. Sargent 
has succeeded in these aims, but it is a fact 
that both parents and schoolmasters have 
relied increasingly upon the Handbook 
throughout the years. There is also evi- 
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dence that many educators other than 
those in private schools read and speak. 
highly of Mr. Sargent’s work. In spite of 
his statement, “Nor do I boast about my 
‘thinking.’ I observe and deduce and re- 
port, in òrder to make the reader cerebrate 
and arrive at his own conclusions,” it is 
safe to say that he has an enviable reputa- 
tion as the private school’s “best friend and 
severest critic’ and is also a gad and a 
goad in the flank of the dumb ox of edu- 
cation in general. š 

Mr. Sargent’s method consists largely in 
reporting the findings, opinions, and recom- 
mendations of educators and scientists in 
all fields which he thinks are relevant to 
education. > Hence, the book is mostly 
citations and quotations from such people, 
with digests and interpretations by Sargent 
—six or seven hundred books, articles, and 
speeches—all accurately documented and 
indexed. Perhaps one can gain some idea 
of Sargent’s general point of view and phi- 
losophy of education by mentioning the 
men to whom he usually refers favorably 
and those with whom he is more often in 
disagreement. The first list includes H. E. 
Barnes, C. A. Beard, E. T. Bell, S. Chase, 
C. Darwin, J Dewey, E. A Hooton, B. 
Malinowski, V. Pareto, J. H. Robinson, 
E. L. Thorndike, T. Veblen, H. G. Wells, 
and W. M. Wheeler; the second, N. M. 
Butler, J. B. Conant, R. M. Hutchins, and 
Plato. 

Mr. Sargent’s thesis seems to be that 
education is our greatest single hope for 
the salvation and survival of our culture— 
but only if it teaches the knowledge and 
methods of natural science and inculcates 
values which are consistent with such 
knowledge. He feels that education failed 
lamentably between the two wars to create 
critical-minded, socially intelligent citizens; 
it left people vulnerable to irrational hates, 
fears, and hysterias; it reinforced special 
privilege, economic waste and disorganiza- 
tion, intellectual dishonesty, and suscepti- 
bility to half-baked propaganda and special 
pleading. While he does not even suggest 
that his book contains scientific proof of 
the thesis, and certainly would not hold 
that miseducation was the cause of the 
war, he does feel that education must bear 
considerable responsibility for the holocaust 
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we have just survived—or have we sur- 
vived? We have wasted, slaughtered, de- 
stroyed; we have degraded our intelligence, 
deceived ourselves and others, and brought 
our civilization to the brink of destruction. 
He thinks his survey of what ecucation 
was doing and thinking from 1920 to 1940 
supports his thesis of failure. 

Sargent also thinks we cannot win our 
way back, and forward, by retreating into 
a medieval-minded rejection of. science, 
either by way of “The Hundred Best 
Books” or any other magic of words We 
must learn to learn in the framework of 
natural science—physical, biological, and 
social. If we and the world cannot learn 
this sufficiently, and fast enough, he im- 
plies that the next world war is just around 
the corner He concludes with a quotation 
from “The Answer,” by Robinson Jeffers: 
“Then what is the answer?—Not to be 
deluded by dreams.” 

Reap BAIN 

Miami University 


Donwam, Warrace B. Education for Re- 
sponsible Living. Pp, xii, 309. Cam- 
bridge, Mass : Harvard University Press, 
1944. $300. 

In one of the most interesting of cur- 
rent books on general education, the 
former dean of the Harvard Graduate 
School of Business Administration develops 
the theme that the function of the liberal 
arts college is to prepare men and women 
to make intelligent and purposeful adapta- 
tion to social change. He believes that 
scientific and technical education unfit stu- 
dents for meeting novel situations, because, 
being trained in methods of exact measure- 
ment and mathematical prediction, they are 
entirely unprepared to deal with social 
problems which involve a complex of in- 
terrelated variables and a multiplicity of 
human factors. 

The means proposed for educating stu- 
dents to cope with new conditions is a pro- 
gram of general education designed to pro- 
vide experience in formulating responsible 
judgments about concrete contemporary 
problems. It follows that the ultimate out- 
comes of general education are not pri- 
marily knowledge of facts or understand- 
ing of general principles, but the abilities 
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to bring relevant background to bear on a 
given problem, to assemble pertinent ‘data, 
to grasp relationships, to apprais2 the hu- 
man factors involved, and to maze a final 
judgment in the light of clearly defined 
values and purposes. These outcomes, the 
author contends, cannot be attained by 
studying the specialized social sciences, but 
must be acquired by dealing witk complex 
problems as they actually ariss ir the 
course of human affairs. He apparently 
believes that valid laws or generalizations 
cannot be arrived at in the social sciences, 
or az least that such principles do not make 
it possible to predict what will occur in the 
social environment or what should be done 
under actual conditions Many social sci- 
entists will not admit that orderly gererali- 
zation is impossible in their disciplines, al- 
though they ‘will grant that in complex 
social situations the variables are so nu- 
merous and their interrelationships so diff- 
cult to define that the actual concuct of af- 
fairs requires a high degree of subjective 
judgment. ; 

Although Part II of the book is titled 
“An Attempt To Be Specific,” the chap- 
ters devoted to the objectives and the cur- 
riculum of general education are general 
rather than concrete. The curriculum pro- 
posed includes the mathematics that a well- 
educated person needs for understanding 
and ordering his environment; courses in 
general science with particular emphasis 
on the social implications of science and 
tecknology; a course in contemporary civi- 
lization organized eround current social 
problems; a course or courses in the de- 
velopment of Western thought and insti- 
tutions; the study of human relations, not 
only through the humanities, the social sci- 
ences, and psychology, but also through 
the medium of wide social experience in the 
college environment and in the larger com- 
munity; and finally, an integrat-ng course 
in “Policy” which is not clearly described 
but which is apparently a further study 
of contemporary problems somewhat more 
complex than those included in the earlier 
course in contemporary civilization. 

This book is stimulating and valuable for 
many reasons, not the least of which are 
its warning that if the liberal ccllege is to 
survive it must prepare men and women 
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“to take a significant part directly and in- 
directly in the purposeful activities of their 
time,” and its insistence that the best way 
of acquiring the requisite skills, abilities, 
and attitudes is to focus intellectual effort 
on the problems and needs of our own so- 
ciety rather than on the remote affairs of 
an earlier age. 
T. R. MCCONNELL 
University of Minnesota 


HARVARD COMMITTEE. General Education 
in a Free Society. Pp. xix, 267. Cam- 
bridge, Mass.: Harvard University Press, 
1945. $2.00. 

President Conant in his introduction to 
this volume suggests that it might well 
have been entitled, “A Study of American 
Education.” Certainly, it is required read- 
ing for anyone engaged in this field; and it 
can be read with profit by a large portion 
of the thinking public. Those who have 
been somewhat bewildered by what has 
been going on in the schools and the col- 
leges for the past generation will find some 
well-considered answers here. The report 
was prepared by a committee of Harvard 
faculty members, educators rather than 
educationists, after several years of in- 
quiry and study. 

The American high school is no longer a 
college preparatory school. It serves a 
variety of educational needs, and particu- 
larly it has played an active role in train- 
ing students for jobs. With improved fa- 
cilities for counseling and guidance, it will 
undoubtedly perform a more discriminat- 
ing service in the fields of vocational and 
technical training. In a real sense, then, 
specialism has grown up in the secondary 
schools as well as in the colleges. 

It is imperative, however, that both high 
schools and colleges give serious attention 
to general education. General education 
would prepare students to become respon- 
sible members of the American community. 
Actually, -in our mechanized society no 
special training is needed for about 60 per 
cent of the jobs; but every student is a 
potential voter. 

Through general education all students, 
whether they continue beyond high school 
or not, would emerge with a common core 
of knowledge. All would have some un- 
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derstanding of a rich cultural heritage and 
of the nature of the changing society in 
which they live. Specifically, all would 
receive some instruction concerning the 
physical world, man’s place in society, and 
man’s relation to man. In high school and 
again in college at a more mature level 
these three great themes would recur, con- 
stituting a common bond for all future 
citizens. Ample time would remain for 
specialism; in high school at the voca- 
tional level, in college at the professional 
level. 

The selection and training of young peo- 
ple of great promise (Jeffersonianism) 
must be balanced by an equal concern for 
the education of the masses as enlightened 
and responsible citizens. This Jacksonian 
concept must be developed and applied lest 
we find ourselves free, but without the 
strong, cohesive drives worthy of a great 
democratic society. 

Such, in brief, is the gist of the report. 
It is a frank statement, but not hyper- 
critical; it is logical, but with a minimum 
of special pleading; and it is well written. 
It will grow in stature with the passage of 
time. 

Joun E. POMFRET 

College of William and Mary 


Emerson, Haven. Local Health Units for 
the Nation. Pp. viii, 333. New York: 
The Commonwealth Fund, 1945. $1.25. 
“For approximately one dollar per capita 

every person in the United States could 

have minimum basic local health services 
under a professionally trained, full-time 
medical health officer, with appropriate as- 
sociated professional and technical person- 
ne] and equipment.” This goal can be 
achieved by an administrative grouping of 
the 20,000 local government units and 

70,000 school boards which are now re- 

sponsible for local health service into 1,197 

local health units with a minimum popula- 

tion, except in a few cases, of 50,000 per- 
sons, and a staff of one full-time medically 
trained administrative health officer; one 
public health nurse for each 5,000 persons; 
two workers in environmental sanitation, 
one of them a sanitary engineer, for each 
50,000 population; one clerk for each 
15,000 population; and part-time clinicians, 
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dentists, laboratory workers, dental hy- 
gienists, health educators, and other work- 
ers required by local conditions. Such a 
staff could provide for vital statistics, con- 
trol of communicable diseases, environmen- 
tal sanitation, public health laboratory serv- 
ices, the hygiene of maternity, infancy, and 
childhood, and health education. Supple- 
mentary services would be supplied by 
state and Federal agencies. 

This pointed thrust at the arthritic joints 
of American local government is compel- 
ling testimony. Approximately one-third 
of the American people live in areas with 
substandard local health services, and in 
1942 only half of the recommended 26,400 
public health nurses were employed. Most 
of those 2,600 counties with a population 
of less than 50,000 cannot maintain a staff 
for adequate services without dispropor- 
tionately high overhead costs. 

The greater part of the publication is 
devoted to analysis of the states and the 
segregation of administrative units on the 
basis of such attributes as population, area, 
spendable per capita income, assessed 
valuation per capita, beds in general hos- 
pitals, physicians in practice, personnel and 
expenditures for public health in 1942, and 
proposed personnel and expenditures. The 
proposals have been examined and ap- 
proved by health officers of thirty-seven 
states and the District of Columbia. Six 
other states have given approval with res- 
ervations. Endorsements have been pre- 
sented by the House of Delegates of the 
American Medical Association, the Gov- 
erning Council of the American Public 
Health Association, and the State and 
Provincial ' Health Authorities of North 
America. 

Doctor Emerson and his associates have 
performed a task of technical planning with 
great diligence and competency. The re- 
port concedes that expenditures of $2.00- 
$2 50 per capita would be advantageous, 
but selects the minimum of one dollar as 
an attainable goal beyond the 1942 aver- 
age of 61 cents. Recent shifts of popula- 
tion and increases of costs may require 
modifications of the plan in details, but it 
should take its place permanently in the 
blueprint of a healthier nation. The al- 
ternative, the committee points out, is 
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transfer of the responsibility to state au- 
thorities. : 
W. WALLACE WEAVER 
University of Pennsylvania R 


Cassmy, Harry M. Public Heclth and 
Welfare Organization in Canada. Pp. xi, 
464. Boston: Bruce Humpbries, Inc., 
1945. $5.00. 

In this work Mr. Cassidy completes the 
second half of a signal service to profes- 
sional thought and to legislative delibera- 
tion on the tough problem of governmental 
organization in the health and welfare serv- 
ices of Canada (see his Social Security and 
Reconstruction in Canada, 1943). Condi- 
tions in the Canadian provinces are his 
working material. His conclusions, cast in 
the form of a constructive program, are as 
useful south of the border as they will be 
in the councils of the Dominion. 

The book begins with a description, 
gained from official reports and firsthand 
knowledge, of the health and welfare serv- 
ices of British Columbia. It would be 
enough for the establishment of the thesis 
if the work had stopped there, but the 
author goes on to a less elaborate con- 
sideration of the like services in the Prairie 
Provinces and in the east. After describ- 
ing the organizational setup of each, he 
offers careful evaluation. Good points are 
duly noted, faults are courageously ex- 
posed. 

The text hews to the line and carries the 
confidence of complete knowledge of the 
conditions dealt with and the principles in- 
volved in their appraisal and correction. 
Mr. Cassidy is never the iconoclast merely 
for the sake of destroying. His aim is a 
purposeful, workable program of better- 
ment built on the foundations already laid 
by experience in a new land. 

In the recommendations offered, the stu- 
dent of public administration will recog- 
nize a well-documented, well-proved result, 
set out by one of the younger thinkers in 
this field, now entitled to be recognized as 
a master hand, 

Social workers, economists, statesmen, 
public servants in all levels of duty have 
struggled hourly with the cramped budgets, 
the ill-trained personnel, the faulty or- 
ganization of public welfare services here 
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described. Conditions differ little if at all 
from state to state or from state to prov- 
ince in all America. Only the age ard the 
wealth of the area mark observable differ- 
ences; basic problems are about the same. 
The legislator of Texas or of Michigan or 
of Massachusetts or of the Carolinas may 
read in the social history of British Co- 
lumbia the dreary and unlovely story of 
evolving administrative process in his own 
state. The leadership offered by Mr Cas- 
sidy’s work may yet bring the provinces 
along at a pace that will create the envy of 
the states. 

This book may well serve as a handbook 
for the public administrator and a text for 
the student. 

RoserT W. KELSO 

University of Michigan 


The Development of 
Public Services in Western Europe, 
1660-1930. Pp. viii, 93. New York: 
Oxford University Press, 1944. $1.50. 


This little work is a reprint from Volume 
5 of the seven-volume work, European 
Civilization, edited by Edward Eyre, pub- 
lished by the Oxford University Press in 
1935~39. It is an exceedingly thought- 
ful essay in comparative administrative 
history. The author sketches in broad out- 
lines the developments in public adminis- 
tration—conscription, taxation, social serv- 
ices, and education—in England, France, 
and Prussia. Differences and similarities 
are carefully noted and are explained in the 
light of general historical developments. 

Professor Barker is clearly one who does 
not believe that public administration is a 
universal science whose principles can be 
set forth in a single treatise and applied to 
any country. His viewpoint is well stated 
in the following passage: 

“There is, of course, no single history of 
the growth of administration in Europe at 
large since 1660. Each country has its 
own system, determined by factors which 
are peculiar to itself. Apart from the fac- 
tor of historic tradition, there are two 
others which deserve special mention 
One is geographical—the conformation of 
a country internally, in point of extent and 
the ease or difficulty of communications; 
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the nature of its position externally, ac- 

cording as it is free from or exposed to 

frontier problems. . . . The other factor is’ 
the social—the nature of the system of 

classes on which administration has to act; 

the character of the social class from which 

administrators are drawn; their position 

and their standing in the social hierarchy.” 

(Pp. 1-2.) 

The author is fully aware, of course, that 
there are “general threads” running through 
European developments in administration. 
Broad movements in ideas such as the En- 
lightenment of the eighteenth century, and 
conscious imitation by nations of their 
more successful rivals, are not to be 
ignored. 

Those -American students of public ad- 
ministration whose reading has been largely 
confined to American experience and prac- 
tice would do very well to peruse and 
ponder the contents of this little book. 

WILLIAM ANDERSON 

University of Minnesota 


GLUECK, SHELDON and ELEANOR T. After- 
Conduct of Discharged Offenders. Pp. 
xvi, 114. London: Macmillan and Co., 
Ltd, 1945. $2.50. 


This little volume is a brief summary 
and interpretation of the several well- 
known follow-up studies published in the 
United States by the Gluecks since 1930. 
It is issued as Volume V in the series of 
English Studies in Criminal Science of the 
Department of Criminal Science of the 
Faculty of Law of the University of Cam- 
bridge. The English editors (L. Radzino- 
wicz and J. W. C. Turner) offer the ex- 
planation that before resuming similar 
studies under way in England before the 
outbreak of the war it now “. .. could 
be of especial use in the task which les 
before investigators here to have an ac- 
count of the methods adopted . else- 
where . . . and at our invitation Professor 
and Mrs. Glueck have been so kind as to 
provide the report of their work which 
forms the present volume in our series” 
(p. xiv). An index is included and perti- 
nent sources and references are indicated 
in footnote citations. 

Informed American readers are likely to 
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find this short summary less satisfactory 
than the original source volumes. To 
those not acquainted with the elaborate 
but careful and methodical work of the 
Gluecks, the present volume offers ar op- 
portunity to “catch up” on the work in an 
important field of research with the read- 
ing of a minimum number of pages. 

Of special interest, perhaps, is the new 
and up-to-the-minute discussion of “Some 
Implications for the Reform of Criminal 
Justice” (Chap. VIII, pp. 92-110). This 
includes among other topics an excellent 
review of some of the experimental legisla- 
tion that has been attempted in the United 
States for the control of certain types of 
sex criminals by hospitalization through 
commitment proceedings rather than by 
means of criminal trials. 

Most criminologists will agree with the 
statement of the “minimal features of an 
improved system” as involving the fol- 
lowing: (1) separation and differentiation 
of “guilt-finding” and “sentence-imposing” 
features of criminal proceedings; (2) de- 
cisions as to treatment need to be left to a 
tribunal or board of specially qualified “ex- 
perts”; (3) the treatment program decided 
upon after careful study of many similar 
cases needs to be modified as indicated by 
periodic checkups on the offender’s prog- 
ress; (4) in all this, the rights of the indi- 
vidual must be protected against possible 
arbitrary or unlawful or unfair action by 
the board of experts (pp. 100). 

Criminologists in postwar America, as 
well as in England, need to be reminded of 
the many pertinent facts reviewed in this 
volume. As a contribution to that de- 
sirable end, the restatement of familier 
materials and the reformulation of a point 
of view on a fundamental problem consti- 
tute a work of genuine merit. 

GEORGE B. Vorb 

University of Minnesota 


Alcohol, Science and Society. Pp. xii, 473. 
New Haven: Quarterly Journal of Stud- 
ies on Alcohol, 1945. $5.00. 

The unifying concep: in the series of 
lectures and discussions which form this 
book is the problem of alcohol as a human 
beverage. There are 29 of these lectures, 
each followed by a question-and-answer 
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discussion. They were.selected from 33 
lectures given in 1944 before the Yale Sum- 
mer School of Alcohol Studies, a project of 
the Laboratory of Applied Physiology of 
Yale University, under Professor E. M. 
Jellinek. The audience, or student body 
for whom these lectures were given, was 
composed largely of social workers, school 
and college teachers, ministers, and tem- 
perance educators. The lectures repre- 
sented the personal views of the various 
speakers, and while the source material 
was provided in the seminars of the sum- 
mer school, it is not included in the book. 

One can, if one wishes, consider the lec- 
tures or chapters in three broad groups. 
Chapters 3 (Howard W. Haggard), 4 
(Leon A. Greenberg), € (Howard A. Hag- 
gard), 6 (Norman Jolliffe), 7 (E M. Jel- 
linek), 9 (E. M. Jellinek), and 25 (Robert 
Fleming) may be considered as relating to 
the fundamental physiology and biology of 
alcohol—its absorption, body chemistry, 
metabolism, relation to nutrition, effect on 
certain functions, and genetic studies and 
theories related to it—and the medical 
treatment of inebriates. 

Chapters 11 (Carney’ Landis) and 12 
(Ralph S. Banay) treat of the individual 
psychological aspects; the former con- 
siders the theories of alcoholic personality, 
and the latter discusses the question of ag- 
gression in the individual alcoholic, from 
the psychoanalytic viewpoint. 

The remaining chapters, the bulk of the 
book, are concerned with what may be 
called the sociological aspects of alcohol, 
and include primitive anthropology, eco- 
nomics, penology, legal aspects, social case 
work, propaganda, and the attitude and ef- 
forts of religious bodies and of Alcoholics 
Anonymous. These chapters are con- 
tributed by Jobn Dollard, Anne Roe, Don- 
ald Horton, Selden D. Bacon, Berson N. 
Landis, Rev. A. J. Murphy, Donald S. 
Berry, Harry S. Warner, Rev. Frencis W. 
McPeek, Rev. Ronald H. Bainton, Edward 
G Baird, Edward B. Dunford, Dwizht An- 
derson, Hon. William M. Maltbie. Ralph 
S. Banay, Sybil M. Baker, Rev. Otis R. 
Rice, and “W.W.”—a founder of Alcoholics 
Anonymous, 

Theré is, naturally, a good deal of over- 
lapping in these categories, and this in- 
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evitable overlapping is in itself evidence 
and justification for the assembling in one 
book of such. a diversity of approach by 
such a variety of specialists; for man is a 
chemical, biological, social, psychological, 
religious, lawmaking, tool-using organism, 
and in all of these manifestations alcohol 
can exert an influence. 

Alcohol, because of its effects on the 
anxiety inherent in human life, and its ef- 
fects on the behavior and fate of individual 
human beings and human families, com- 
munities, and nations, is indeed a pecul- 
iarly suitable drug to investigate in trying 
to understand the destiny that shapes our 
ends, whether on the physiological, psy- 
chological, or social level. As a psychi- 
atrist, this reviewer has found the book 
well worth reading, even studying; and it 
would seem that members of the other 
professions and workers in the other hu- 
man sciences should find it equally so. 

J. A. Kxrnpwatt, M.D. 

Milwaukee Sanitarium 


Faucat, Mirzarp C. Falmouth, Massa- 
chusetits. Pp. 190. New York: Colum- 
bia University Press, 1945. $2.75. 


The economic and social problems of a 
small resort community are identified and 
examined and solutions are suggested in 
this book. Falmouth,: Massachusetts was 
chosen because it presented a large number 
of typical topics, 

The author points out that the lengthen- 
ing of time devoted to leisure, together 
with the need for more mental rest and 
physical relaxation, created by the ever in- 
creasing tempo of city life, has resulted in 
a redoubled search for new and restful sur- 
roundings. Rapid transportation, fewer 
working hours, the increase in real income, 
and the growth of metropolitanism are all 
factors which have combined to produce a 
“vacation industry” which is rapidly ex- 
panding to the proportions of big business. 

Falmouth, like most summer resorts, was 
not planned for the purpose of serving va- 
cationists, nor was it “discovered” by real 
estate speculators. It simply underwent a 
normal transformation in consequence of 
the many factors of social change. At 
first a few wealthy persons purchased large 
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tracts of land and established manorial 
summer homes. Later, others secured 
smaller lots, and a few entrepreneurs built 
hotels for summer guests. All vacationists 
arrived in the spring and remained for the 
season. It was not until the 1920’s that 
Falmouth’s summer population began to 
include “trippers” who came by automobile 
and sought facilities for short sojourns. 
Today, the community’s census population 
is 6,677. During the summer this increases 
to an average of 15,000 during the vacation 
period, with peaks of from 30,000 to 40,000 
on holidays. It is this extreme variation 
that establishes the pattern of the com- 
munity and creates its greatest problems. 

Outstanding among the problems of the 
community are the conflicts between the 
yearly and seasonal populations produced 
by dependence on one type of industry— 
vacations. The psychological effect of the 
dissensions between these two groups fos- 
ters many discords which are difficult to 
reconcile. Police and fire departments 
must be maintained throughout the year 
whether the properties are occupied or not. 
Taxes are assessed upon all, but the fran- 
chise is limited to the permanent residents, 
who view the sojourners as intruders. Fre- 
quently the relationship between the two 
groups is that of silent hostility, with the 
theme of “who exploits whom?” 

Unfortunately much of the clearness of 
the dissertation is lost through references 
to a map which is printed without a scale 
of miles, and which has been so greatly 
reduced in size that places cannot be lo- 
cated upon it without recourse to a strong 
reading glass. Another weakness is the 
lack of a bibliography or reference to simi- 
lar researches. 

In order to obtain data for the study, 
questionnaires were distributed among sum- 
mer residents, businessmen, hotel opera- 
tors, and high school students. The author 
used replies received from a limited num- 
ber of persons, and neglected to show that 
the samples were valid or reliable. Ques- 
tionnaires were not distributed among 
“trippers,” though they make up 50 per 
cent of the peak population. 

Generally, the book has accomplished the 
purpose for which it was written, and may 
prove of value to those who are interested 
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in resort communities and to those who 
wish-to understand Falmouth better. 
J. Erus Voss 
Philadelphia, Pa. 
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